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Current Topics. 

FixturFs.—In the United States Circuit Court in this city 
on the 27th ult., in the bankruptcy case of Meyerpeter, an en- 
gine in a machine shop and the machinery pertaining thereto 
were held to be fixtures, the learned judge holding that al- 
though the law on the subject of fixtures was conflicting 
throughout the country, a decision of Judge Wagner had set- 
tled it in this state, and that the property being put in for a 
special purpose, it came under the name of fixtures and passed 
with the realty. 

BANKRUPTCY—J UDGMENT—PREFERENCE.—In the same 
court in the case of J?ipley, assignee, v. Pears, the com- 
plainant had filed a bill, as assignee of a partnership in the 
nature of a corporation formed under the laws of this state, 
to set aside a judgment which had been obtained against the 
bankrupt. The facts of the case were as follows: One C. 
was the attorney of the corporation and had loaned them 
certain money. The corporation being in very bad circum- 
stances, pecuniarily, C. announced to the president that he 
intended to sue for hisdebt. The president replied that they 
were negotiating with a third party who was to come into 
the concern, and put a sum of money into it, which would 
place them in good circumstances again, but that if a suit was 
brought it would embarrass the arrangement. The president 
then, in order to avoid publicity, drew up an entry of appear- 
ance and gave it toC. At this time other creditors of the 
corporation were pressing. The attorney of two of them 
went to the president with their claims, and was told the 
story about the negotiations to bring in another partner. He 
suggested the entry of appearance, as he was positively in- 
structed to sue, but the president refused this, until he had 
consulted C., the attorney of the company. The attorney of 
the creditors went to C., who refused to consent to this. The 
attorney shortly afterwards happened to hear of the entry of 
appearance in C.’s suit, and immediately commenced pro- 
ceedings against the corporation. ‘When the term came 
round, C., as attorney of the corporation, filed dilatory pleas 
to the action, at the same time taking judgment on his notes 
and swearing out immediate execution. Shortly after the cor- 
poration went into bankruptcy. 

Judge Dillon held that the judgment could not stand. If 
he had gimply sued, or obtained the entry of appearance, it 
might have been different, but having taken a judgment 
which the debtor had refused to other of his creditors, and 
having further kept the claim back by dilatory pleas, with 
the implied assent of the bankrupt, he should not be allowed 
a preference. The learned judge, without reflecting in any 
way on the conduct of C. in the matter, considered that the 
less an attorney had to do with the obtaining of a judgment 
under such circumstances, the better for its validity. 


THE FouRTEENTH AMENDMENT—DUE PROCEss oF Law. 
In City of Portland v. City of Bangor, to appear in 65 
Maine, the Supreme Court of Maine recently considered the 
meaning of the fourteenth amendment of the United States 
Constitution, A pauper had been committed to the Portland 
workhouse under a warrant signed by two overseers of the 
poor, on an ex parte hearing, on the ground that she was an 
able-bodied dissolute vagrant, exercising no lawful business 
and liable to become chargeable to the city. In Nott’s case, 
11 Me, 208, it had been decided that the statute of that state 
which declares that two or more overseers of the poor of any 








town or city may, by a writing under their hands, commit to 
the workhouse “all persons able of body to work, and not hay- 
ing estate or means otherwise to maintain themselves, who 
rc fuse or neglect so to do, and all such as live a dissolute, va- 
grant life, and exercise no ordinary calling or lawful business 
sufficient to gain an honest livelihood ; and all such as spend 
their time and property in public houses to the neglect of 
their proper business,” violates no provision of the state 
constitution; and in Portland v. Bangor, 42 Me. 403, that the 
expenses thus incurred for the support of either of these 
classes of persons while thus confined in the workhouse are, 
in contemplation of law, pauper supplies, and may be sued 
for and recovered as such of the town or city where such per- 
sons have their settlements. 

The court held that if these decisions were correct when 
made, the power therein sanctioned can be exercised no 
longer ; it is abrogated by the fourteenth amendment of the 
federal constitution. That article declares that no state shall 
deprive any “ person of life /iberty, or property, without due 
process of law ;*” and while it may not be easy to determire 
in advance what will in every case constitute due process of 
law. it needs no argument to prove that an ex parte deter- 
mination of two overseers of the poor is not such process, 
Dunn v. Burleigh, 62 Me. 24. ‘If,’ says Watson, J., in deliv- 
ering the opinion of the court. “ white men and women may 
be summarily disposed of at the North, of course black ones 
may be disposed of in the same way at the South; and thus 
the very evil which it was particularly the object of the four- 
teenth amendment to eradicate will still exist. The objection 
to such a proceeding does not lie in the fact that the persons 
named may be restrained of their liberty, byt in allowing it 
to be done without first having a judicial investigation to 
ascertain whether the charges made against them are true. 
Not in committing them to the work-house, but in doing it 
without first giving them an opportunity to be heard.” 

ACCIDENT INSURANCE—INJURIES OR DEATH RECEIVED 
WHILE INTOXICATED.—In the case of Shader v. Railway 
Passengers Assurance Company, 5 Ins. Law Journal, 749 ; 
recently decided by the New York Court of Appeals, a clause 
in an accident policy which provided that “no claim shall be 
made under this policy where the death or injury may have 
happened while the insured was, or in consequence of his 
having been, under the influence of intoxicating drinks ” was 
construed sufficient to work a forfeiture if the insured was 
under the influence of intoxicating drinks when injured or 
killed ; and that it was not essential that the injury or death 
should occur in consequence of their use. The court held 
that as to the first class of cases stated in the proviso, the 
words implied that it was not required that the use of intox- 
icating drinks should be the moving cause in producing the 
injury or death, and quite sufficient to create a liability 
that the person in whose favor the policy was issued, was 
under the influence of such stimulants, without regard to the 
effect which might result from such acondition. The limita- 
tion in the policy related to the condition of the insured, not 
to the cause which might produce his death, and here lay the 
distinction which was to be drawn in its construction; for by 
any other or different interpretation the words used would 
not only be unnecessary but meaningless and without point. 
As the policy was rendered void if the assured was injured 
or killed while under the influence of intoxicating drinks, it 
was not essential, to work a forfeiture, that the injury or 
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death should occur in consequence of the use of the same. 
The court likewise held that as to the second class ot cases 
the policy was designed to provide for the possible contin- 
gency which might arise after the influence of intoxicating 
liquors had ceased to operate directly, and the subsequent 
effects produced thereby in consequence of the previous use 
thereof. The intention evidently was to limit the liability of 
the company by the contract with the assured, and not to in- 
cur any responsibility when the injury occurred while the 
assured was directly under the influence, or when the result 
was remotely produced by intoxication Accidental policies 
were issued principally to travellers or persons exposed to 
unusual peril and danger, and the risk in such cases being 
extremely hazardous, it was not unreasonable that the assured 
should be under no acting influence which might affect his self- 
possession or judgment, or seriously interfere with the free, 
full and deliberate exercise of his faculties in protecting him- 
self from accident or harm. 

The cases of Bradley v. Mutual Benefit Life Ins. Co., 45 N. 
Y. 422, and Watts v. Conn. Mut. Life Ins. Co., 48 N. Y. 34, 
were referred to on the argument, as authorities adverse to 
the views adopted by the court. In Bradley v. Mutual Bene- 
fit Life Ins. Co., the policy contained a proviso that in case 
the assured should die “‘in the known violation of any law 
of the State he is permitted to visit, the policy shall be void.” 
It was there held, that to justify the court in taking from the 
jury the question whether the deceased came to his death in 
a manner covered by this clause, that whatever be the nature 
of the violation of law claimed as avoiding the policy, the 
death must clearly appear to have been the natural and legi- 
timate consequence of such violation. In Watts v. Conn. 
Mut. Life Ins. Co., it was held that an employment by mili- 
tary authority in building a railroad bridge, was not within 
the prohibition of the policy forfeiting the same if the as- 
sured should enter into any military or naval service without 
the consent of the company. The court in the case at bar how- 
ever, considered that these cases were not in point, and that 
the principles there enunciated could have no application 
where the prohibition is in express terms against an act or 
conduct which may directly tend to produce death or an in- 
jury, and which beyond question seriously affects and in- 
creases the risk of the insurer, and the provisois absolute and 
unequivocal. 





Legal Education and Social Science. 

One of the most interesting features of the annual meeting 
of the American Social Science Association, held last month 
at Saratoga, was the discussion of the management of law 
schools. The sessions of the section of jurisprudence were 
almost entirely occupied with this subject, and the fact that 
most of the leading law schools of the country were repre- 
sented there, proved the very deep interest which is begin- 
ning to be felt in the improvement of their courses and 
methods of teaching. 

The chair was taken by Dr. Hammond of the Iowa Law 
School, (one of the vice-presidents of the Association)’ who 
opened the first session, Wednesday Sept. 5, with a brief ad- 
dress in which he characterized, the spread of a better legal 
education as one of the most appropriate practical objects to 
which the association could apply itself, since law was only so- 
cial science reduced toan art, Papers were read at that session 
by Mr. Lewis Delafield of New York city and Prof. George 
A. Matile, of Washington D. C. the latter a law teacher 
of many years experience in Europe, who came to this 
country after the revolution of 1848, in company with his 
compatriots and personal friends, Agassiz and Guyot. Prof- 
Matile’s paper bore the very m>dest title “ Eaqairies and Sa 





gestions as to Legal Education in the United States” but 
was in fact an appreciative review of the whole system, with 
a frank though friendly criticism of its short comings as 
viewed by an European jurist. After the papers were read, 
the venerable ex-President Woolsey of Yale College opened 
the discussion by an earnest appeal for more thorough and 
scientific methods, and a wider course in our American schools. 
He was followed by President Anderson of the University 
of Rochester, Mr. David A. Wells, President of the S. S. 
Association, Messrs. C. W. Hassler and L. Delafield of the 
New York bar, Prof. Francis Wayland of the Yale Law 
School, and Hon. Henry Hitchcock of St. Louis, Provost 
of the St. Louis Law Shool. 

At the session on Thursday, Sept. 7th, papers were read by 
Professor Theodore W. Dwight, of Columbia College Law 
School, and Professor F. von Holtzendortf of the Uni- 
versity of Munich, in Germany. The latter paper was read 
by D. B. Eaton, Esq., Professor von Holtzendorff having 
been prevented by illness in his family from crossing the At- 
lantic and attending the meeting in person, as he had at first 
intended. This paper, like that of Prof. Matile on the pre- 
ceeding day, was written from the European stand-point in 
legal education, and gave a very interesting and suggestive 
account of the methods pursued in teaching the science in 
Germany. It was supplemented by a statement of the pro- 
cess of education for the bench, as a distinct profession, in 
Germany, by Mr. Bleem, a member of the. Austrian legation 
at Washington. The discussion of the day before was then 
renewed and kept up with great interest till the hour of ad- 
journment, by the same gentlemen who spoke the day before 
and others ; Professor Dwight of Columbia, Professor W. P. 
Wells of the Ann Arbor School, and Professors George Hoad- 
ley and Rufus King of the Cincinnati Law School being prom- 
inent among the latter. 

The session of Friday, Sept. 8th, was not in the original pro 
gramme of the meeting, but was due to the unanimous desire 
for a continuation of the discussions of the preceding days. 
It met nominally to hear a paper by the chairman, which had 
been announced for the first day, but withdrawn on account 
of the abundance of other material. Dr. Hammond said, in 
commencing, that he read it only for the purpose of stimu- 
lating a further discussion, and would be very glad to be 
interrupted whenever any point suggested questions or re- 
marks from his audience. He was taken at his word, and the 
reading was so often laid aside to admit of an interchange of 
views and experience among the teachers of law present, that 
not more than half the paper had been read when the hour of 
final adjournment came. We are sure, however, that no per- 
son took more pleasure than Professor Hammond in the une- 
quivocal testimony thus borne to the interest of the subject 
at the expense of his own paper. For some time past, he has 
been very active in the effort to bring about such a meeting 
of the friends of legal education under the auspices of the 
Social Science Association ; and the success of this meeting 
shows that the object was worth working for. The repre- 
sentatives of half a dozen of our best law schools had an 
opportunity to confer together, and learn from each other ; 
and they were so well satisfied with the fruits of the confer- 
ence, that there was an unanimous resolve to meet again next 
year, and to do all in théir power to bring about a general 
meeting of American teacliers of law, at that session of the 
Association. The advantages to be gained by such a meeting, 
and the unity of action which may be hoped for as its result, 
are too evident to need dilating on here. / 

Space will not allow us to attempt even the briefest account 
of the topics discussed at Saratoga. They related chiefly to 
the management and morale of law schools, the methods of 
study, the conduct of moot courts, the granting of degrees, 
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etc. Ifasimilar meeting is held next year, we trust arrange- 
ments may be made for a more full report than any we have 
seen in the papers of this one. 





Law and Judges in New Zealand. 

The New Zealand Jurist says that it is not often that a 
judge in that island has a chance of correcting the errors of 
an English judge, but when he has, he does it in “a decided 
and unmistakable manner.” (ne of the judges, is at present 
running the colony after a manner which the natives are 
hardly able to comprehend. Not long ago a member of the 
bar came into court wearing a garment which, notwith- 
standing that it was almost hidden by his gown, the court 
discovered was not the regulation black. Justice was of- 
fended. “The appearance of a member of the bar in colored 
clothes under his gown” said his honor, “ was paying but 
a poor compliment to the judge, who always appeared in 
proper professional costume. He had caused his secretary 
to speak privately to members of the profession, on this sub- 
ject, but as it had not been attended to, he now took the op- 
portunity of referring to it. In future he should refuse to 
hear any member of the bar in banco matters, unless he were 
in professional costume.” Rumors of a revolution against 
this surfeit of professional etiquette, in England, and how 
gallantly it had been stemmed in Lreland, how Dr. Kenealy 
in the Tichborne trial had taken off his wig during.the dog 
days to prevent a headache,and how not many weeks ago a col- 
ored cravat had appeared in Westminster Hall and had been 
allowed to pass without areprimand, must have reached him. 
He consequently felt it his immediate duty to put his foot 
on it, and prevent the distemper from entering into his ter- 
ritory. One may bea very excellent lawyer and yet have but 
poor success, and find that he knows but little, when in the 
august presence of a colonial judge. The writer has a per- 
sonal recollection of an unfortunate candidate for admission 

_ to the bar, who in another of the English colonies, after hav- 
ing passed successfully the ordeal of Blackstone and Chitty, 
almost lost his degree for the crime of wearing a grey waist- 
coat. But in New Zealand there are times, it appears, when 
even a man’s clothes can not obtain him an audience with the 

‘court. The same judge when about to deliver his charge to 
the grand jury, observed two lawyers present. He thereupon 
informed them that it was the practice in England for coun- 
sel to retire while the charge to the jury was being delivered, 
and this practice should be observed, though he was kind 
enough to add, lamentingly, that there was ‘“* perhaps no rea- 
son for it—as we now have daily newspapers.” After this, to 
be informed that “no one is allowed to take extracts from 
the registers of tnis court in pen and ink, he: must content 
himself with a lead pencil” hardly excites surprise, the pre- 
judice of the court against printers ink, at least, being at 
once confirmed. 

But what concerns the people of the colony most of all is, 
that all these forms, these gowns and dress coats, these rules 
and regulations and formularies and solemnities do not even 
cover a decent comprehension of the laws of the land. A 
very simple question of practice comes before the judge of 
whom we have been speaking, in Regina v. Drake 1N. Z. R. 
107. The grand jury had found a true bill for murder 
against the prisoner. When called upon to plead, her counsel 
stated that she was insane and could not be tried. 


JouNsToN, J.—There must be some prima facie evidence to satisfy 
the court before a jury can be empanelled to try whether she is insane 
ornot. I can not act on the mere suggestion of counsel. 


White, for the crown, referred to the case of Regina v. Davies, 3 C. & 
K. 328, where it appeared that a jury was empanelled on the mere sug- 
gestion of council. 

JouNSTON, J.,.said it seemed a loose report of a loose proceeding, and 
directed that the gaoler, nurse and doctor should be called. 

These witnesses were then called. The medical witness said that the 











prisoner was still insane. A jury was thereupon empanelled from the 
bystanders, and sworn to enquire whether the prisoner was-insane or not- 
A question then arose as to who should begin. 


White. In Reg. v. DaVies it was held that the crown should begin. 

Jounston, J.—Surely the presumption is that every one is sane until 
the contrary appears, and the affirmative ought to lie on the prisoner’s 
counsel. he case cited can hardly be said to be an authority. 

Ultimately the judge said that to get rid of any difficulty, he would 
himself examine the medical witnesses. Three medical witnesses were 
then examined by him. Neither counsel examined or cross-examined 
any of the witnesses, or addressed the jury. 

Jounston, J., told the jury that he thought the evidence was suffici- 
ent to enable them to discharge their duty. 

The jury found the prisoner was insane and incapable of pleading. 

The Jurist rightly consideres that this is fairly entitled to 
be termed a “‘ very loose proceeding indeed.” The judge be- 
gins by snubbing counsel, and ends by superseding them ; he 
holds that the Crown should begin, and immediately after is 
in a difficulty on this point inasmuch as he undertakes to ex- 
amine the medical witnesses himself; in the interval pooh- 
poohing the decision of an English Judge, and condemning 
the authorized report of it. Asa matter of common sense, 
the ruling in the English case appears to be the simplest and 
most satisfactory way of disposing of the question; and asa 
matter of practice it does not seem open to objection. In- 
stead of one examination, Mr. Justice Johnston requires two; 
first, an examination to satisfy the court that there is aprima 
Jacie case of insanity ; secondly, an examination to satisfy a 
jury that the prima facie case is made out. This method of 
getting at the fact is not only opposed to Reg. v. Davis, but it 
appears to be opposed to every other precedent of the same 
kind. In Reg. v. Southey, 4 F. & F., 864, a prisoner was ar- 
raigned on two indictments for murder, to one of which he 
pleaded not guilty, but to the other he declined to plead. A 
plea of not guilty was entered for him, with the assent of his 
counsel. The case was then opened, and the first witness 
examined, when the prisoner’s counsel stated that he was not 
in a fit state to be tried, being insane. Mellor, J., then said: 
“Tf that is suggested, I must have a jury empanelled to try 
if he is ina fit state to be tried. If you had told me before 
that such was your suggestion, I should have had a jury 
sworn at once to try the question.” The report of this case 
is not by any means “loose,” being unusually lengthy and 
precise. So when a prisoner stands mute upon arraignment, 
the court will direct the sheriff to return a jury instanter, to 
try whether he stands mute .obstinately or by the visitation 
of God. Rex v. Mercier, 1 Leach C. C. 183; Rex v. Seel, 1 
Leach C. C. 451; Reg. v. Whitfield, 3 C. & K., 121. 

The ceremony and formalities, incident to foreign courts 
of justice, appear strange to an American, who in his own 
country sees but little of it, and who would in many in- 
stances rejoice perhaps to see more. When it surrounds in- 
tellectual greatness, profound learning, and scholarship it 
creates in some respect, in most, awe. But when shorn of 
all this, alone and unsupported, it makes it appearance in a 
third class town, among hardy settlers who care nothing for 
it, and hostile Maoris who can not understand it, the spectacle 
is enough to make a horse laugh. A little more of Coke and 
a little less of Chesterfield might do the New Zealand bench 
some good. 


‘United States Income Tax. 


UNITED STATES v. HAZARD. 
United States Circuit Court, District of Rhode Island, June Term, 1876. 
‘ 
Before Hon. Naruan Ciirrorp, Circuit Justice and Hon. Joun P, 
Kyow gs, District Judge. 
In an action brought to recover income tax alleged to be due from defendant 
to the United States, by virtue of sec. 13 of theact of Conqrens. approved March 


2, 1867, the defendant pleaded in bar that his income for year in controversy 
was assessed by the assistant assessor of the district, and a penalty of 50. per 
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cent. imposed for his failure to make return of his income. Held, on demurrer 
that the plea was bad, and that the assessment s0 made was not conclusive on 
the United States. 


Know zs, District Judge, delivered the opinion of the court. 

agen more novel, interesting, and important than those arising 
under the demurrers in this case are in this district but rarely presented 
for consideration. Of this the learned counsel of the parties seemed to 
have been mindful, and accordingly in their arguments (by agreement 
submitted in writing) have discussed those questions with commendable 
fullness, painstaking, and vigor. 

The action is one of debt, to recover the sum of $17,451.05, for a tax 
on defendant’s income alleged to be due the United States for the year 
1868, by virtue of Sec. 13 of the act of Congress, approved March 2, 
1867 14 Stat. at L., 477. The suit was entered at the June term, 1875, 
of this court, and, by order of the treasury department, was continued, 
though not Fires thes § until the November term following, when, by 
leave, the defendant made reply, filing with the general issue three 
special pleas, each of them in substance setting up as a bar to recovery 
the payment by the defendant of the assessment upon him for income 
for the year 1868, made by the assistant assessor of the district, together 
with the 50 per cent. penalty imposed on account of his failure to make 
return of his income for that year. To these three special pleas the 
plaintiff demurs seriatim ; but in their briefs and arguments the learned 
counsel of the parties treat the three as in fact substantially one only. 

In support of the demurrer, the plaintiff avers that the principles of 
construction and decision established and promulgated by the Supreme 
Court of the United States in Dollar Savings Bank v. United States 
(19 Wall. 227) clearly recognize and affirm the right of action in this 
case as against the bar set up in said special pleas; and to substantiate 
this averment and repel all assaults upon it was throughout the endeavor 
of his learned counsel, and on the other hand to weaken and overthrow 
this position of the plaintiff was the endeavor of the learned counsel of 
the defendant throughout his elaborate argument. Indeed, it may be 
said, that the only pvint of contestation presented was the correctness 
or soundness of this proposition of the plaintiff. As the court should 
rule upon this point for the plaintiff or the defendant, it was in fact con- 
ceded must it sustain or overrule the plaintiff's demurrers ? 

To the question thus presented the court has given consideration, with 
a result which renders it unnecessary to recapitulate, canvas, or criticise 
the arguments of the learned counsel of either party. Its conclusion 
is that the case above cited is, as claimed by the plaintiff, a case directly 
in point, to be construed and respected as a precedent decisive of the 
point presented, controlling the action of this court, and compelling a 
sustaining of the plaintiff's demurrers. And this, too, even were the 
principles embodied in that precedent as unaccordant with the views of 
the presiding pide, as with those of his associate of this term. The 
comments and suggestions of the learned counsel of the defendant, in 
regard to the decision and opinion of 19th Wallace, it can not be denied, 
are forcible and persuasive as well as ingenious; but, until they shall 
have been adopted and promulgated by the supreme court, that opinion, 
inthe judgment of this court must be construed as already stated,—that 
is, as necessitating the sustaining of the demurrers in this case 





Assignment of Patents. 


HAMMOND ET AL. v. THE MASON AND HAMLIN ORGAN 
COMPANY. 


Supreme Court of the United States, October Term, 1875. 


1. Patent— ent—‘‘ Successors ’’—Assent.—Where an assignor 
deals in the matter of the contract and the manufacture with the ‘‘ successors ’’ 
of a manufacturer, to whom he has assigned a right to use an invention, he will 
be held to have assented to the use of invention by the successors. 


‘* 2.——. Refusal to Supply Article.—When a patentee sells the use of a 
—. on a refusal by him to supply the article, the purchaser may manufac- 


3. Sale of Invention not Patented.—Right growing out of an invention, 
though not patented may be sold. — ” eeaennte 


Appeal from the Circuit Court of the United States for the District of 
Massachusetts. 

Mr. Justice MitLER delivered the opinion of the court. 

On the 18th day of November, 1856, a patent issued to Lafayette 
Louis for an invention which produced a tremolo in the musical notes of 
melodeons or reed instruments, and which has since become known as 
the tremolo attachment. Mr. Louis surrendered and obtained reissues 
of this patent on the 26th day of February, 1867, and again on the 26th 
day of May, 1868, and after his death his wife, who was his adiinistra- 
trix, obtained in July 1871, what appears to have been both a reissue 
and a renewal for seven years of the same patent, the whole right in 
which she assigned to plaintiffs, May 30, 1872. Whereupon the present 
suit, which is a bill in chancery, is brought against the defendants, as 
= for an injunction and for an account of profits, and other 
relie 
_ The defendants, not denying the allegation of the use of the invention, 
interpose a plea, and on this plea the case was heard and a decree ren- 


dered dismissing the bill. 
The plea sets up the right to use the invention described in the reis- 


tke plea as exhibits A, B,C, Dand E. The first of these is a contract 
between said Louis and Henry Mason and Emmons Hamlin, for the use 
by the latter in their melodeons, of the origional invention of Louis, 
and is dated April 10, 1861. Exhibit B is a copy of an application b 
Louis for a patent for an improvement in his tremolo attachment, wit 
the accompanying specifications, and is dated September 25, 1868. Ex- 
hibits C, D and E are all dated the same day as this application, and are 
contracts between said Louis and the Mason and Hamlin Organ Com- 
any for the sale of this improvement and its use in connection with the 
invention already patented in 1865, and reissued in 1867 and 1868. Ex- 
hibit A is a contract by which Louis agrees to furnish to Mason and 
Hamlin his patent tremolo attachment in such numbers and as they ma 
order them, at one dollar for each attachment, and if he fails to furnis: 
them as ordered, Mason and Hamlin are licensed to make, use and sell 
the same in connection with all musical instruments manufactured by 
them anywhere in the United States. The closing paragraph of this 
contract declares that ‘the said parties mutually bind themselves and 
their legal representative to the covenants and agreements herein con- 
tained, to continue in force until the full expiration of the term for 
which said letters-patent have been granted, and during such period as 
the same may be hereafter renewed or extended. 

It is not alleged that any of the subsequent contrects abrogated this 
one. It can not be denied that this contract extends to the renewal of 
the patent which was assigned to the plaintiffs. The only question on 
this branch of the plea is whether the Mason and Hamlin Organ Com- 
pany are entitled to the rights of Mason and Hamlin. 

As the case was decided on the sufficiency of the plea, its allegations 
must be taken as true, and all that can be reasonably inferred from those 
allegations, and from the various exhibits which it makes, must also be 
held to be true. The plea does allege that the defendants are ‘the legal 
representative, and successors, and assignees in business and interest of 
said Mason and Hamlin.” This allegation seems to be full and specific, 
and the only doubt of its sufficiency arises as to whether the legal rep- 
resentatives spoken of in the agreement are or can be others than execu- 
tors, administrators or heirs. Whatever doubt might be entertained on 
this point we think is solved by the fact that Louis, in the subsequent 
contracts of 1868, seems throughout to treat with the corporation as suc- 
cessors of Mason and Hamlin in the contract of 1861. For in exhibt E 
he sells and assigns to the company the exclusive right to use his sup- 
posed improvement under the patent of 1856 and all the subsequent reis- 
sues, and as this new improvement required the use of the old, he seems 
here to recognize the right of the company to control the license he had 
previously granted to Mason and Hamlin. 

We are of opinion, therefore, that the defendant corporation is en- 

titled to the benefit of the contract between Mason and Hamlin, cov- 
ered by exhibit A, and that this gives them the right to use the attach- 
= under the extension of the original patent now assigned to plaint- 
iffs. 
It is said that defendants never demanded these attachments and, there- 
fore, they had no right to make them. But the allegation is full that 
Louis at all times refused to manufacture and furnish the attachment to 
defendants, and we think under the contract this authorized them to 
make them for themselves. The court below, however, rested its decis- 
ion on another ground, which we think equally conclusive. 

As we have already said, Louis signed these contracts with the de- 
fendant company on the same day that he made his application for a 
patent for-his improvement in the tremolo, The supposed improvement 
consisted in a different construction of the parts aeatds patented by him. 
By the first contract (exhibit C) he so/d to the defendant this invention 
wholly, and authorized the patent to issue to the company. By the second 
(exhibit D) he licensed them to use this new invention or improvement 
in connection with his former patents, and in connection with a patent of 
his of 1862 for an improvement in pianos with melodeon attachments, 
and the company agreed to pay him a royalty of one dollar each for his 
new tremolo attachment, at an average of forty attachments per month. 
The third contract (exhibit E) provides that if the company fails in se- 
curing a patent for the improvement suld to them, refering to his origi- 
nal patents and re-issues, and to his sale of the later invention, and his 
claim to use it in connection with the old patents, he grants to the de- 
fendants the exclusive right, under the letters-patent already granted, 
and under any and all re-issues thereof, to make use, and sell the speci- 
fic mechanism described and set forth in the application for the new 

atent. 

’ Without elaborating this matter; we concur in the opinion of the 
circuit court, that Louis, having sold this invention, and doubt existing 
whether the upper ror would obtain a patent for it, intended by this 
contract and by exhibit D to secure to them the benefit of the exclusive 
use of that invention, in connection with his first mechanism, so long as 
the latter was protected by any patent founded on his right as inventor. 
It was this use for which defen ants are sued in this case. 

While it is, perhaps, not necessary to decide whether in any case a 
sale of an invention which is never patented carries with it anything of 
value, we are of opinion that the rights growing out of an ‘invention 
may be sold, and that in the present case the sale, with the right to use 
it in connection with the existing patent and its re-issues and renewals, 
protects defendants from liability as infringers. 

The decree of the circuit court is affirmed. 
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Bankruptcy—Assignment before Proceedings. 


MAYER, ETC., ASSIGNEES OF BOGEN ET AL. v. HELLMAN, 
ASSIGNEE OF BOGEN ET AL. 


Supreme Court of the United States, October. Term, 1875. 


An assignment by an insolvent debtor of his property to trustees for the equal 
and common benefit of all his creditors is not fraudulent, and when executed 
six months before proceedings in bankruptcy are taken against the debtor, is 
not assailable by the assignee in bankruptcy, subsequently appointed; and the 
assignee is not entitled to the possession of the property from the trustees. 


In error to the Circuit Court of the United States, for the Southern 
District of Ohio. 


Mr. Justice Frep delivered the opinion of the court. 
The plaintiff in the court below is assignee of Bogen and others, *p- 
ointed in proceedings instituted against them in the District Court of the 

nited States for the southern district of Ohio; the defendants are the as- 
on of the same parties, under the assignment laws of the State of 
Ohio; and the present suit is brought to obtain possession of the prop- 
erty which passed to the latter under the assigment to them. The facts 
as disclosed by the record, so far. as they are material for the disposi- 
tion of the case, are briefly these: On the 8d of December, 1873, at 
Cincinnati, Ohio, George Bogen and Jacob Bogen, composing the firm 
of G. & J. Bogen, and the same parties with Henry Muller, composing 
the firm of Bogen & Son, by deed executed of that date, individually 
and as partners, assigned certain property held by them, including that 
in controversy, to three trustees, in trust for the equal and common 
benefit of all their creditors. The deed was delivered upon its execu- 
tion, and the property was taken possession of by the assignees. 

By the law of Ohio in force at the time, when an assignment of prop- 
erty is made to trustees for the benefit of creditors, it is the duty of the 
trustees, within ten days after the delivery of the assignment to them, 
and before disposing of any of the property, to appear before the pro- 
bate judge of the county in which the assignors reside, produce the 
original assignment or a copy thereof, and file the same in the probate 
court, and enter into an undertaking payable to the state, in such sum 
and with sureties as may be approved by the judge, conditioned for the 
faithful perfurmance of their duties. 

In conformity with this law, the trustees, on the 13th of December, 
1873, within the prescribed ten days, appeared before the probate judge 
of the proper county in Ohiv, produced the original assignment and 
filed the same in the probate court. One of the trustees having declined 
to act, another one was named in his place by the creditors and ap- 
pointed by the court. Subsequently the three gave an undertaking with 
sureties approved by the judge, in the sum of five hundred thousand 
dollars, for the performance of their duties, and then proceeded with 
the administration of the trust under the direction of the court. On 
the 22d of June of the following year, more than six months after the 
execution of the assignment, the petition in bankruptcy against the in- 
solvents was filed in the district court of the United States, initiating 
the sae in which the plaintiff was appointed their assignee in 
bankruptcy. As such officer he claims a right to the possession of the 

espa 9 in the hands of the defendants under the assignment to them. 

fhe validity of this claim depends, of course, upon the legality of the 
assignment. Independently of the bankrupt act there could be no se- 
rious question raised as to its legality. The power which every one pos- 
sesses over his own property would justify any such disposition as did 
not interfere with the existing rights of others; and an equal distribu- 
tion by a debtor of his property among his creditors, when unable to 
meet the demands of all in full, would be deemed not only a legal pro- 
ceeding, but one entitled to commendation. Creditors have a right to 
call for the application of the property of their debtor to the satisfaction 
of their just demands, but unless their are special circumstances giving 
priority of right to the demands of one creditor over another, the rule 
of equity would require the equal and ratable distribution of the debt- 
or’s property for the benefit of all of them. And so whenever such a 
disposition has been voluntarily made by the debtor, the courts in_this 
country have uniformly expressed their approbation of the omempenen 
The hindrance and delay to particular creditors in their efforts to reac 
before others the property of the debtor, that may follow such a con- 
veyance are regarded as unavoidable incidents to a just and lawful act, 
which in no respect impair the validity of the transaction. 

The great object of the bankrupt act, so far as creditors are concerned, 
is to secure equality of distribution among them of the property of the 
bankrupt. For that purpose it sets aside all transactions had within a 
prescri riod previous to the petition in bankruptcy, defeating, or 
tending to defeat, such distribution. It reaches to penn & « of every 
form and kind undertaken or executed within that period, by which a 
preference can be secured to one creditor over another, or the purpose 
of the act evaded. That period is four months for some transactions 
and six months for others. Those periods constitute the limitation 
within which the transactions will be examined and annulled, if conflict- 
ing with the provisions of the bankrupt act. Transactions anterior to 
these periods are presumed to have been acquiesced in by the creditors. 
There is sound policy in prescribing a limitation of this kind. It would 
be in the highest degree injurious to the community to have the validity 
of business transactions with debtors, in which it is interested, subject 
to the contingency of being assailed by subsequent proceedings in bank- 

_Tuptcy. Unless, therefore, a transaction is void against une inde- 
pendently of the provisions of the bankrupt act, its validity is not open 





to contestation by the assignee, where it took place at the period pre- 
scribed by the statute anterior to the proceedings in bankruptcy. The 
assignment in this case was not in proceeding, as already said, in hos- 
tility to the creditors, but for their benefit. It was not, therefore, void as 
against them, or even voidable. Executed six months before the peti- 
tion in bankruptcy was filed, it is to the assignee in bankruptcy, a closed 
proceeding. 

The counsel of the defendants have filed an elaborate argument to 
show that assignments for the benefit of creditors generally are not op- 
posed to the bankrupt act, though made within six months previous to 
the filing fof the petition. Their argument that such an assignment is 
only a voluntary execution of what the bankrupt court would compel ; 
and as it is not in itself a proceeding fraudulent as against the creditors, 
and does net give a preference to one creditor over another, it conflicts 
with no positive inhibition of the statute. There is much force in the 

osition of counsel, and it has the force of a decision of the late Mr. 
Justice Nelson, in the Circuit Court of New York, in Sedgwick v. Place, 
Ist Nat. Bank Reg. 203; and of Mr. Justice Swayne, in the Circuit Court 
of Ohio, in Langley v. Perry, 2 Nat. Bankrupt Reg. 180. Certain it is 
that such an assignment is not absolutely void, and if voidable it must 
be deemed, perhaps, necessary for the efficiency of the bankrupt act 
that the administration of an insolvent’s estate shall be entrusted to the 
direction of the district court, and not left under the control of the ap- 
pointee of the insolvent. It is unnecessary, however, to express any 
decided opinion upon this head, for the decision of the question is not 
sa ayo for the disposition of the case. 

n the argument of the plaintiff’s counsel the position is taken that 
the bankrupt act suspends the operation of the act of Ohio, regulating 
the mode of administrating assignments for the benefit of creditors, 
treating the latter as an insolvent law of the state. The answer is that 
the statute of Ohio is not an insolvent law in any proper sense of the 
term. It does not compel, or in terms even authorize assignments; it 
assumes that such instruments were conveyances previously known, and 
prescribes a mode by which the trust created shall be enforced. It pro- 
vides for the security of the creditors by exacting a bond from the trus- 
tees for the discharge of their duties; it requires them to file statements 
showing what they have done with the property ; affords in various ways 
the means of compelling them to carry out the purposes of the convey- 
ance. There is nothing in the act resembling an insolvent law. It does 
not discharge the insolvent from arrest or imprisonment; it leaves his 
after acquired property liable to his creditors precisely as though no as- 
signment had been made. The provisions for enforcing the trust are 
substantially such as a court of chancery would apply in the absence of 
any statutory provision. The assignment in this case must, therefore, 
be regarded as though the statute of Ohio, to which reference is made, 
had no existence. There is an insolvent law in that state, but the as- 
signment in question was not made in pursuance of any of its provisions. 
The position, therefore, of counsel, that the bankrupt law of congress 
suspends all proceedings under the insolvent law of the state, has no 
application. 

‘he assignment in this case being in our judgment valid and binding, 
there was no property in the hands of the defendants which the assignee 
in bankruptcy could claim. The asssignment to them divested the in- 
solvents of all proprietary rights they held in the property deseribed in 
the conveyance. They could not have maintained any action either for 
the personalty or realty. There did, indeed, remain to them an equita- 
ble right to have paid over to them any remainder after the claims of all 
the creditors were satisfied. If a contingency should ever arise for the 
assertion of this right, the assignee in bankruptcy may perhaps have a 
claim for such a remainder, to be applied to the payment of creditors 
not protected by the assigment, and whose demands have been created 
subsequent to that instrument. Of this possibility we have no occasion 
to speak now. 

Our conclusion is that the court below erred in sustaining the demur- 
rer to defendant’s answer; and the judgment of the court must, there- 
fore, be reversed, and the cause remanded for further proceedings. 





Ratification of Lease by Acquiescence. 


EAKIN y. SAINT LOUIS, KANSAS CITY AND NORTHERN 
RAILROAD COMPANY. 


United States Circuit Court, Eastern District of Missouri, September 
Term, 1876. 


Before Hon. Joun F. Ditton, Circuit Judge, and Hon. Samvet Treat, 
District Judge. 


1. Lease by Railroad Com y—Ratification by Acquiescence.—A 
statute of Missouri (1 Wag. Stat. 312), provides that any railroad company may 
lease or purchase all or any part of a railroad with all its privileges, etc., if the 
lines of the road or roads of said companies are continuous or connected at a point 
either with or without this state, and provided that no such lease, etc., shall be 
perfect until ratified by a majority of the stockholders of the am, parties 
to such ment. lease in perpetuity was made by the St. Louis, Council 
Bluffs and Omaha Railroad to the defendant company, with the consent of the 
stockholders of the former road, but the stockholders of the defendant company 
took no formal action on it until March, 1875, when they voted it down, al- 
though the company had made three semi-annual payments of interest on bonds 
issued under and secured by said lease. Held, that although the directors and 
officers of the defendant company, under the act of 1870, above quoted, could 
not rightfully consummate and perfect a lease of another railroad company 
without the assent of the stockholders given as therein provided FA having un- 

en to do, so in execution of the agreement of August 13, 1871, and having 
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rted that fact to the stockholders at their annual meeting in 1873 and in 1874. 
the defendant company having availed itself of the benefit of the lease, and op- 
erated the leased road thereunder, and carried out the provisions of the lease by 
making three semi-annual payments of interest on the coupons—all with the 
knowledge of; but without objection from the stockholders, that the lease in 
question has been, as in law it may be, ratified by acquiescence and action 

der, as respects the innocent holders of bonds in question, and that the 
defendant company is estopped to insist as to such holders, that the lease is void 
because not.formally assented to by the stockholders by an express vote or 
writing. 








_&. Construction of Statute—‘Connected”’ Railways.—The line of the 
St: Louis; Council Bluffs and Omaha Railroed was within the meaning of the 
above act so “ connected,” with the line of the defendant company, as to author- 
ize the latter to lease the former. 


Plaintiff brings this action to recover upon interest coupons which 
were attached to certain bonds issued by the St. Louis, Council Bluffs & 
Omaha Railroad Co., and the essential facts in the case were agreed 
upon as follows: ~ 

First. That the plaintiff is a citizen of the state of New York, and 
the bona fide holder of the coupons sued on, and also of the bonds to 
which said coupons were attached. 

Second. That defendant is a corporation organized January 2, 1872, 
under the general railroad laws of the state of Missouri, as per articles 
of association attached, marked * A.” 

Third. That the St. Louis, Council Bluffs and Omaha Railroad Com- 
pany was organized on the 20th day of September, 1870, under thie gen- 
eral railroad laws of Missouri, as per articles of association, marked “ B.” 

Fourth. That defendant was organized in furtherance of the purposes 
of a voluntary, unincorporated association, formed on the 13th day of 

ugust, 1871, known as the Illinois, Missouri and Kansas Association,” 
a copy of the agreement under which said association was formed, being 
hereto attached, marked exhibit “ C.” 

Fifth. That said association, on the 26th day of August, 1871, pur- 
chased in the name of Morris K. Jesup, the North Missouri Railroad, 
at 43 sale thereof, under asecond mortgage, as per deed to Jesup, marked 
“ , 

Sizth. That on the 6th day of February, 1872, Morris K. Jesup con- 
veyed said North Missouri Railroad to defendant, as per deed marked 
B; ” that the holders of a majority of defendant’s stock, assented to 
the purchase of the North Missouri Railroad from Jesup, at a meeting 
called for that purpose by the directors, and held at its otice in the city 
of St. Louis, on the 2d day of February, 1872. 

Seventh. That the Chillicothe and Brunswick Railroad Company was 
organized, under special act General Assembly, state of Missouri, ap- 
proved January 26th, 1864. 

Eighth. That before the 14th of September, 1872, the Chillicothe and 
Brunswick Railroad had been completed from Brunswick to Chillicothe, 
a distance of 38 3-4 miles; and the St. Louis, Council Bluffs and Omaha 
Railroad had been completed from Chillicothe to near Pattonsburg, a 
distance of 41 1-3 miles. 

That both roads had been constructed partly through pecuniary and 
other aid of the North Missouri Railroad Company—were continuously 
operated by the North Missouri Railroad Company, tlfen by Jesup, 
and afterwards by defendant, until May 31st, 1874, as a branch of its 
main line. 

Ninth. That on the 14th day of September, 1872, the Brunswick and 
Chillicothe Railroad was sold by trustee, under a second morigage (sub- 
ject to a first mortgage thereon, to secure $500,000 at eight per cent.) 
and purchased by the St. Louis, Council Bluffs and Omaha Railroad 
Company, as per deed marked ‘“ F.”’ 

Tenth. That from the date of the purchase last aforesaid, until the 
7th day of August, 1873, the St. Louis, Council Bluffs and Omaha Rail- 
road Company was the owner (to the extent to which by such purchase 
it could become the owner) of the entire line from Brunswick to Pat- 
tonsburg. 

Eleventh. That on said 7th day of August, 1873, the Brunswick and 
Chillicothe Railroad was again sold by trustee, under said first mortgage, 
and purchased by George W. Rice as per deed marked “ H.”’ 

Twetfth. That on the 18th day of February, 1873, the president and 
secretary of defendant in its behalf executed the lease in question, a 
copy of which is marked “ I.” 

hirteenth. That said lease was duly ratified by the stockholders of 
the St. Louis, Council Bluffs and Omaha Railroad Company, at a meet- 
ing held on the 20th day of November, 1 72, and that the bonds in 
uestion were issued in accordance with the terms of said lease, and 
ted on the 14th day of September, 1872, the date of the aforesaid 
urchase of the Brunswick and Chillicothe Railroad by the St. Louis, 
uncil Bluffs and Omaha Railroad Company. 

Fourteenth. That the eee of defendant for the years 1872 and 
1878, in relation to said lease, were as set forth in transcript thereof, 
marked “K;” and that the proceedings of the St. Louis, Council Bluffs 
and Omaha Railroad Company, in relation to said lease, were as set 
forth in said transcript marked ‘* L.”’ 

Fifteenth. That the whole series of bonds were issued in the form of 
the one herewith filed, marked ‘“‘ M.” 

Sixteenth. That during the whole period of the negotiabiliiy of said 
lease, T. B. Blackstone was the president, and James F. Howe the secre- 





tary of defendant; and that during said period J. H. Hammond was the 
resident, and James F. Howe the secretary of the St. Louis, Council 
luffs and Omaha Railroad Company ; and that all the meetings of the 
St. Louis, Council Bluffs and Omaha Railroad Company (held during 
said period) were held at defendant’s office in the city of St. Louis. 
Seventeenth. That said bonds were openly negotiated in the cities of , 
St. Louis and New York, in the year 1878, thereafter. That no 


proceedings were taken by the stockholders of the defendant, or any of 
them, or by any one representing defendant, to stop the issue or nego- 
tiation of the bonds aforesaid. 

Eighteenth. That after the execution of said lease, and the issue of 
said bonds, defendant continued as theretofore to use and operate the 
whole line of road from Brunswick to Pattonsburg—had possession of 
all the rolling stock thereon, and continued to use and operate said road, 
as a branch of its main line, until said 31st of May, 1874, when it dis- 
continued such operation. 

Nineteenth. That defendant paid at its office, when due, the semi- 
annual coupons on said bonds, which fell due March 14th, 1873, Sep- 
tember 14, 1873, and March 14th, 1874, directly to the holders of the 
same, as per the agreement in said lease. 

Twentieth. That the charter of the North Missouri Railroad Company, 
and the acts amendatory thereof, the printed copies of annual reports of 
the president of defendant, for the years 1873, 1874, 1875, with accoim- 
panying documents, are to be admitted in evidence. 

Twenty-first. That the stockholders of defendant never, by any formal 
vote or writing, assented to the lease in question, or took any direct or 
affirmative action thereon prior to a meeting held March 2d, 1875, at 
which meeting said lease was submitted to them for their ratification or 
rejection, and one hundred and forty-seven thousand one hundred and 
forty-one (147,141) shares of stock were voted against the ratification of 
said lease, and thirty-four thousand five hundred and twelve (84,512) 
shares of stock were voted in favor thereof. 

Twenty-second. That the black line upon the map of Missouri, here- 
with filed, represents the main line of defendant’s railroad, that the blue 
line thereon represents the Brunswick and Chillicothe Railroad, and the 
red line the St. Louis, Council Bluffs and Omaha Railroad. 

Twenty-third. That either party is at liberty to make any objection, 
upon the trial, to the competency or relevancy of any of the foregoing 
statements, documents and papers, as fully as though this agreement 
had not been made. 

The 13th article of exhibit ‘‘C”’ above referred to is as follows : 

“ Thirteenth. This association agree to lease the St. Louis, Council 
Bluffs & Omaha Railroad from Brunswick to the end of the present let- 
ting of the work, at or near the Gentry-county line, say eighty-two miles 
more or less of road, when the same is completed, the work to be well 
done with necessary side tracks, depot buildings and water stations, and 
to be completed as a first-class western road according to the specifica- 
tions furnished by Superintendent Arthur, and to pay therefor an an- 
nual rent of thirteen hundred and fifty dollars per mile, on a perpetual 
lease, with the right of the lessees to extend and own said road under 
its charter, with all the rights + ee and held under the corporate 
powers of said company; provided, said St. Louis, Council Bluffs & 
Omaha Railroad Company shall, on or before the tenth day of Septem- 
ber next, notify the committee named in these articles, of its acceptance 
of this proposition, and shall, when requested, execute a lease in proper 
form upon the terms above named, to such persons or corporations as 
said committee shall designate, the lessees to pay all taxes. Said road 
to be delivered free from all liabilities except the first mortgage bonds, 
interest of which is not to exceed the rent herein named, and said rent 
is to be applied to payment of interest or dividends on said mortgage 
bonds or guaranteed stock. Lessors to have the right to issue new 
mortgage bonds to renew the bonds first placed on said road as they 
mature. The St. Louis, Council Bluffs & Omaha Railroad Company 
shall have the right, if they prefer to do so, to izsue in lieu of bonds a 
guaranteed preferred stock to an amount that the rent will pay seven 
per Cent. interest upon said stock, to be secured by a mortgage or deed 
of trust.” 

The other exhibits referred to are omitted as not essential to an under- 
standing of the questions of law decided by the court. 

Frederick N. Judson, for the plaintiff; Wells H. Blodgett, for the de- 
fendant. 

Di11oy, Circuit Judge. 


This cause has been submitted upon an agreed statement of facts. 
The plaintiff seeks to recover of the defendant the amount of certain 
interest coupons attached to bonds issued by another company, viz., the 
St. Louis, Council Bluffs € Omaha Railroad Company. These bonds, 
937 in number, each for $1,000, are dated Sestoaber 14, 1872, contain 
this statement : 

“The payment of interest on this bond is further secured by a lease 
of the road to the St. Louis, Kansas City and Northern Railroad Com- 
pany, at a rental equal to the interest on the whole series of bonds, and 
which rental said latter company will pay by paying the coupons an- 
nexed to said bond.” 4 

On the back of each of said bonds is the following endorsement: 


“This bond is secured by a mortgage upon a railroad which is leased 
to the St. Louis, Kansas City & Northern Railroad Company, fora fixed 
rent equal to the amount of interest upon the whole series of bonds, 
and by the terms of the lease the rent is to be applied by the lessee di- 
rectly to the payment of that interest.”’ 

[Signed.] “T. B. Blackstone, President.” 
sitio “‘ James F. Howe, Secretary.” 
“St. Louis, Kansas City & Northern R. R. Company.” 


A lease in perpetuity was made by the St. Louis, Council Bluffs & 
Omaha Railroad Company to the defendant company of its road from 
Chillicothe to Bien from the 14th day of September, 1872, at 
an annual rental of $65,000, semi-annually to be paid by the defendant 
comneel , of the semi-annual interest on the said 937 bonds, directly to 
the Iders thereof. ‘ 
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It is not denied in argument, that the defendant company is liable in 
thts action, if this lease and the covenants therein contained are binding 
upon it. The defence is that this lease is ultra vires of the chartered or 
statutory powers of the defendant corporation, and is based upon the 
act of 1870. 1 Wag. Stats. 315. This act is as follows: 

“ Any railroad company, organized in pursuance of the laws of this 
or any other state, or of the United States, may ease or purchase all or 
any part of a railroad, with all its privileges, rights, franchises, real es- 
tate and other L gemn the whole or a part of which is in this state, 
and constructed, owned or leased by any other company, if the lines of 
the road or roads of said companies are continuous or connected at a 
point either within or without this state, upon such terms as may be 
agreed on between said companies respectively, * * * provided, 
that o such aid shall be furnished, nor any purchase, lease, sub-letting 
or arrangements perfected until a meeting of the stockholders of the 
said company or companies of this state, party or parties to such agree- 
ment, whereby a railroad in this state may be aided, purchased, leased, 
sub-let or affected by such arrangement, shall have been called by the 
directors thereof, at such time and place, and in such manner as they 
shall designate, and the holders of the majority of the stock of such 
company, in person or by proxy, shall have assented. thereto, or until 
the holders of a majority of the stock of such company shall have as- 
sented in writing, and a certificate thereof signed by the president and 
secretary of said company or companies shall have been filed in the 
office of the secretary of state.” ' 

This lease was duly assented to by the stockholders of the /essor com- 
pany, but it was never by any formal vote or writing assented to by the 
stockholders of the defendant company, and in March, 1875, the stock- 
holders of that company voted it down. The defendant company, oper- 
ated the leased road, including the line from Brunswick to Chillicothe, 
as a branch of its main line, from the date of the said lease (as well as 
before) down to May 31st, 1874, and meanwhile paid to the holders of 
the coupons of said 937 bonds the interest coupons thereon which ma- 
tured March 14th, 1873, September 14th, 1873, and March 14th, 1874, 
without objection from any of the stockholders. 

The defendant’s counsel, in his brief, states that the following are the 
questions involved: 

* Ist. Were the lines of railroad of the two companies “continuous” 
or so “connected” as to authorize the defendant to lease the road of 
the St. Louis, Council Bluffs & Omaha Company. 

2d. Had the Board of Directors and Officers of defendant. the power 
to make and perfect a valid and binding lease of another railroad, with- 
out the consent of a majority of defendant’s stock. ‘ 

3d. Have the stockholders of defendant, since the execution of said 
lease by its officers, done any act which amounts to a ratification thereof. 

4th. Have the stockholders of defendant either before or since the 
execution of said lease by its officers, done any acts, or made any re- 
presentations which estop the defendant from questioning the validity 
thereof. 

Under the agreed statement of facts, we are of opinion that the line 
of St. Louis, Council Bluffs & Omaha R. R. Co. was within the mean- 
ing of the act, so “connected” with the line of the defendant company 
as to authorize the latter to lease the former. This makes it unnecessary 
to determine whether the innocent holder (which the plaintiff is admit- 
ted to be) would be bound to ascertain at his peril whether the lines of 
the two companies were a connected line; and also whether under its 
chartered franchises the defendant company, irrespective of the act of 
1870 above quoted, might not, under the power to extend and build 
branches, have executed that power by making a contract for a per- 
petual lease of a branch line. 

Admitting that the directors and officers of the defendant company, 
under the act of 1870, above quoted, could not rightfully consummate 
and perfect a lease of another railroad company without the assent of 
the stockholders given as therein provided, yet having undertaken to do 
so, in execution of the agreement of August 13, 1871 (exhibit “*C’’), 
and having reported that fact to the stockholders at their annual meet- 
ings in 1873 and in 1874; and the defendant company having availed it- 
self of the benefit of the lease and operated the leased road thereunder, 
and carried out the provisions of the lease by making three semi-annual 
payments of interest on the coupons, all with the knowledge of, but 
without objection from the stockholders; this court, guided by the prin- 
ciples sanctioned by the Supreme Court in the quite analogous case of 
Zabriskie v. Cleveland ete. R. R. Co., 23 How. 381, re-asserted and ap- 

lied in Bessel v. Jeffersonville, 24 How. 287, 300; Supervisors v. 
Schenck, 5 Wall. 772; Railroad Co. v. Howard, 7 Wall. 412; Perdleton 
Co. v. Amy, 13 Wall. 305, and other cases, is of opinion that the lease 
in question has been, as in law it may be, ratified by acquiescence and 
action thereunder, as respects the innocent holder of bonds in question, 
and that the defendant company is estopped to insist as to such holders 
that the lease is void because not feemali assented to by the stockhold- 
ers by an express vote or writing. This provision is intended for their 
protection, and they may renounce or waive its benefits, or may become 
estopped by their laches, acquiescence and conduct from insisting upon 
its use as a sword to cut down the rights of others. 

TREAT, J., concurs. JUDGMENT FOR PLAINTIFF. 





—AT a recent session of the court at Waco, Texas, according to the 
Galveston News, a general fight took place among the members of the 
bar. Judge Gerald, who was on the bench, drew his revolver and forth- 
with restored order. He then fined two of the lawyers concorned in the 
disturbance $25 each, and the most prominent rioter $100. The court 
then went on with business again. 
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OTTUMWA WOOLEN MILL CO. v. HAWLEY ET AL.* 
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1. Case in Judgment.—The steam-engine, boiler, whistle and pumps of a 
woolen mill, and its attachments and belts connecting it with other machinery, 
the fulling mill and attachments, the main shaft, pulleys and belts, counter- 
shafting .dye-kettle, looms, fastened to the floor by screws, carders, kept in 
position by their own weight, spinning jacks, fastened to the floor by cleats, 
and all the machinery which was propelled by the engine, held, fixtures as be- 
tween mortgagor and mortgagee, and that they passed with the realty. 

2. Intention should Govern.—The intention of the party making the an- 
nexation, to make permanent accession to the freehold, must be the controlling 
consideration in determining the question as to whether the articles are to be 
considered as fixtures or not. The character of the physical attachment whether 
slight or otherwise, and the use, are mainly important in determining the inten- 
tion of the party making the annexation. 

3. Meaning of ‘‘ Appurtenances.’’—Appurtenances are things belonging 
to another thing as principal, and which pass as incidental to (the — thing. 
The term as used in conveyances passes nothing but the land, and such things as 
belong thereto and are part of the realty 


Appeal from the Wapello Circuit Court. 

In 1870 one Gwinn was the owner of part of an out lot in the city of 
Ottumwa, upon which was situated a woolen manufactory propelled by 
a steam engine, and which manufactory contained all the usual ma- 
chinery and appliances for manufacturing cloth from wool. On the Ist 
day of October, 1870, said Gwinn executed a trust deed on said real 
estate to secure a loan of $4,000 from the Lamar Ins. Co. The said 
trust deed, after the description of the land by metes and bounds in the 
granting clause thereof, grants ‘all and singular the tenements, heredita- 
ments and appurtenances thereunto belonging or in any wise apper- 
taining.”” This deed of trust was subsequently assigned to James 
Hawley, Senior, appellant’s testator. On the 10th day of May, 1871, 
said Gwinn and wife executed to Wm. M. King a deed to an undivided 
one-third of said land with the woolen mill machinery and fixtures at- 
tached. On the 14th day of May, 1871, said Gwinn and wife, and King 
and wife executed to the Ottumwa Woolen Mill Co., plaintiff and ap- 
pellee herein, a deed for said land “ with the buildings thereon, and the 
fixtures and movable machinery therein.” On the 25th day of March, 
1872, James Hawley, Senior, foreclosed the trust deed, and on the 3d 
day of August, 1872, the property was sold on a special execution to 
said James Hawley, Senior, subject to redemption, and during the year 
of redemption said Hawley died, and these appellants were appointed 
executors of his estate, and on the 5th day of August, 1873, the sheriff 
executed a deed of the land to appellants, as executors of said James 
Hawley, Senior. The description of the property in the decree of fore- 
closure and in the sheriff’s deed is substantially the same as in the trust 
deed. Appellants took possession of the building and machinery from 
plaintiff, and at the time thereof were informed by the superintendent of 

laintiff that he had been instructed not to surrender the machinery. 

Jpon refusal to deliver up the machinery to the appellee, this suit was 
brought to recover its possession or value, claiming that said machinery 
was personal property, and did not ay by the trust deed foreclosure 
and sheriff's deed. The issue made by the parties was as to the char- 
acter of said machinery, whether fixtures or personal property. There 
was trial to the court and a finding made that the steam engine, shaft- 
ing and some other machinery were fixtures, and passed with the land 
and building, and that certain other parts of the machinery and appli- 
ances in the building, and of the value of $4,112, were personal prop- 
erty and not fixtures, and a judgment was rendered against the defendants 
for said value, and they appeal. 

H. B. Hendershott and Wm. McNett for appellants; Stiles & Burton 
for appellees. 

The opinion of the court was delivered by Rorurock, J. 

At the time of the trial in the court below, an examination of the 
premises and machinery in question was made by the court and -the 
parties, and an agreement was made as to the situation and manner of 
attachment of the various parts of the machinery, after which no evi- 
dence was taken as to the character of attachment of the machinery in 
question. This agreement is quite lengthy, and it is not necessary to 
incorporate it in this opinion in order to properly comprehend the con- 
clusion to which we have arrived. The court found that the following 
property was affixed to and passed with the real estate : 

Ist. The steam engine, boiler, whistle, pump, and all. its attachments 
and belts connecting it directly with the other machinery. 2d. The 
fulling mill and its attachments and belts. 8d. The main shaft and the 
pulleys thereon and all the belts connecting it with the counter-shafting. 
4th. The counter-shafting and the dye kettle. 5th. The counter and 
shelving in the office. 

It was found that all of the other machinery and articles in contro- 
versy were ge property and did not pass by the mortgage and 
sheriff's deed. No question is made here as to the finding of the court 


* We are indebted for this opinion to Messrs. Hendershott & McNett, of Ot- 
tumwa, Iowa. 
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that the steam engine and other articles above enumerated were fixtures, 
and passed by the os e and sheriff’s deed. It is proper to observe 
that the boiler was walled about with one layer; and that some of the 
other articles enumerated above were so constructed and attached to the 
building and land as to be peculiarly adapted to that building, rather 
than to be used in woolen manufactories generally, unless by material 
changes in construction and adaptation: The machinery which the 
court held to be personal property consisted of wool carders, condensers, 
breakers, spinning jacks, looms, shears; etc., such of the machinery as 
was Opera by steam power was so —_ by means of belting con- 
nected with the main shaft or counter shafting. The looms are fastened 
to the floor by screens in the feet, some looms having two screens and 
some four. The carders are hems in position by their own weight, one 
weighing about 3,000, and the other about 1,800 pounds. The spinnin 
jacks are fastened and held in position by cleats nailed to the floor, and 

iron rods running up through the floor above. Other of the ma- 
chinery being ponderous, is designed to be kept in position by its own 
weight. Counsel for appellant claim that as the mortgage or trust deed 
conveyed the premises ‘‘with the appurtenances,” something more is 
conveyed than the real estate. This being the usual form of conveyance 
of real estate, we are unable to see how personal property can be em- 
braced therein. Appurtenances are things belonging to another thing 
as principal, and which pass as incident to the principal thing. The 
term, as used in conveyances, passes nothing but the land and such 
things as belong thereto and are part of the realty. 

2d. The main question in the case, however, and to which counsel for 
both parties have principally directed their arguments, is as to the char- 
acter of the machinery in question, whether it be real or personal prop- 
erty. Fixtures are a species of property which are the dividing line 
between real and personal, and to decide on which side of the line cer- 
tain property belongs is often a vexatious question. When we compare 
a thing at the extremity of one class with a thing at the extremity of 
another, the difference is obvious, but when we approach the point of 
division, difficulty arises in discovering where the distinction should be 
drawn. Hill on Fixtures, 16. On the question whether such machines 
so situated are fixtures, so that they constitute a part of the real estate, 
the authorities are so far from being uniform that no rule of universal 
application can be deduced from them without conflicting with the doc- 
trines found in some of the decisions upon the subject. In New York, 
Ohio, Vermont and some other states it is held that property of the 
character in question is personal, and does not Ee by a mortgage or 
conveyance of the real estate. Murdock y. Gifford, 18 N. Y. 28; Wal- 
ker v. Sherman, 6 Ill. 527; Potter v. Cromwell, 40 N. Y. 287; Teaff v. 
Hewitt, 1 Ohio State, 511: Corwin v. Cowan, Id, 629; Hill v. Went- 
worth, 28 Vt. 428; Bartell v. Wood, 32 Id. 372: Gale v. Ward, 14 
Mass. 352. In Maine, Pennsylvania, New Hampshire and in other 
states, the courts hold that property of the character in question is not 
= and ee by mortgage or deed of the real estate. Farrar v. 

tackpole, 6 Greenleaf, 155; Corliss v. McLagin, 29 Me. 115; Parsons 
v. Copeland, 38 Id. 587; Burnside v. Twitchell, 48 N. H. 390; Voorhis 
v. Freeman, 2 Watts & Serg. 116; Harlan v. Harlan, 15 Pa. St. 513. 
In all of these cases, and in all the others cited in argument, whenever 
the question arises as to the character of a steam-engine or water-wheel, 
which is the propelling Fetal of a mill, or manufactory, the uniform 
rule is that they are held to be fixtures and pass with the real estate. 
The same may be said of the stones or burrs in a grist mill, the cog- 
wheels, gearing and shafting in a mill or manufactory, they being parts 
of the motive power. The court below properly held the engine, boiler, 
shafting and counter-shafting and the belting, to be fixtures, and that 
they passed under the mortgage foreclosure and sheriff’s sale. With 
the belting or straps which propelled the looms, spinning jacks, etc., the 
court stopped, and in substance decided that here is the dividing line, 
all beyond are mere chattels. The basis or reason for thus holding 
seems to be in the thought that there is nothing in the character of the 
property, or in the manner of its annexation to the building, or in its 
adaptation thereto, indicating that it was intended as a permanent ac- 
cession to the realty, and that adaptation to the business carried on in 
the building is not a criterion for determining the question as to whether 
the machinery be real or personal property. It 1s argued that these 
looms, spinning jacks, etc., are equally well adapted to any other build- 
ing. that they are manufactured with a view of being used in any woolen 
mill in which they may be placed, that they are entire and complete 
machines in and of themselves, that the physical attachments are such 
that they may readily be removed to any other building, and that there 
is nothing in the character of the machines or mode of annexation, to 
denote that they were intended as permanent accessions to the realty, 
and that, therefore, or | are chattels. In the case of Teaff v. Hewitt, 1 
O. St. 511, it is said “the true criterion of a fixture is the united appli- 
cation of the following requisites: 1st. Actual annexation to the realty, 
soeneieing seresunee: thereto; 2d. Application to the use or pur- 
pose to which that pet of the realty with which it is connected is ap- 
propriated; 3d. The intention of the party making the annexation to 

e a permanent accession to the freehold.” 

In the application of the rule just stated, it was held that “ the ma- 
chinery in a woolen factory, pce of carding machines, spinning 
machines, power, looms, etc., connected with the motive power of the 
steam engine by bands and straps, but in nowise attached to the build- 
ing, except by cleats or other means to confine them to their proper 
places for use, and subject to removal whenever convenience or busi- 





ness may require, without injury, are not fixtures, but chattel property.” 
It was held in that case that the engine and boiler were fixtures. In 


Parsons v. Copeland, 38 Me. 537, it was held that the looms, carding | 
machines, etc., belonging to a woolen factory, and placed thereon by 


the owners of the freehold, were fixtures and pass with the realty. It is 
said by the court that “It can not be denied that the physical attach- 
ment of certain articles to the freehold is a very uncertain and unsatis- 
Jactory criterion. We have seen that it is well settled that the same 
attachment will not change the character of the article, when made un- 
der one species of tenancy, when under another, with much less of a 
permanent connection, it will cause the article to become a part of the 
real estate. Mill-stones, the gear of the mill, and the water wheel to 
which the power is applied, and the articles connected, which are uni- 
versally conceded to es fixtures and to pass with the realty, may be 
taken from their appropriate places without the withdrawing of a spike, 
a pin, ora nail, or the displacement of a cleat, their own weight often 
keeping them in their intended positions, and no injury whatever arise to 
the building from which they are taken. * * * But it is true, un- 
doubtedly, that the building, the water-wheel, and the gear designed for 
a grist mill has peculiarities, and is often very different from the water- 
wheel, the gear as well as the building intended to constitute parts of a 
woolen factory. And the machinery in the former consisting of the 
mill-stones, the cleansing apparatus, the bolts, the belts with their ap- 
pendages, to carry the grain to the cleanser and the meal to the bolts, 
all of which are believed sometimes, if not generally, to be moved by 
means of the belts connected with the gear of the mili, together wit 
the hopper, the hoops, trough, etc., are as easily removed as are the 
cards, the looms and the pickers in the latter. If the building is de- 
signed for a woolen factory, the wheels and gearing to which the motive 
power is applied, constructed in a manner suited to eg the in- 
tended object, after the machines are placed in the buildings, it is only 
another step in the prosecution of the design, and it is not easy to under- 
stand wherein the latter fail to have the proprieties of the former; or 
how one can have distinguishing characteristics from the other, so that 
one is to be treated as personal property, whilst the other is real 
estate.” 

The three requisites laid down in the case of Teaff v. Hewitt as con- 
stituting a fixture it is said must all combine. The first being physical 
attachment, all the cases hold, is a very uncertain and unsatisfactory 
criterion, and in our opinion, the only value to be attached to it is in 
determining the intention of the owner of the freehold in making the 
annexation. If it be so affixed that its removal would materially injure 
the building, this is evidence of an intention to make it a permanent 
annexation. The second requisite being application to the use or pur- 
pose to which that part of the realty with which it is connected is ap- 
propriated, is in this case fully met by the use of this machinery in a 
woolen mill and without which the mill itself would be useless. The 
third requisite being the intention of the party making the annexation 
to make a permanent accession to the freehold, is to our minds, the con- 
trolling consideration in determining the whole question. The charac- 
ter of the physical attachment, whether slight or otherwise, and the use 
are mainly important in determining the intention of the party making 
the annexation. And herein lies the reason of the rule, that many ar- 
ticles of property are mere chattels as between landlord and tenant 
which are fixtures as between heirs and executor, or vendor and vendee. 
A mere tenant for a brief period is not held as intending to be 
making permanent annexations to the freehold. In our view, the 
court in the case of Teaff v. Hewitt, supra, after announcing the above 
requisites, in applying them to the case, holds ape attachment to 
be the principal criterion, leaving out of view the main consideration, 
viz., the intention of the party making the annexation. It being con- 
ceded by all the cases, that the engine, boiler and attachments being the 
motive power, are fixtures, and that the stones or burrs of a grist mill 
with the attachments, are likewise fixtures, it is not easy to understand 
why any dividing line should be made at the point where the belting at- 
taches to the other machinery. Is there anything in the whole record 
of this case tending to show that the machinery in question was intended 
to be any less permanent then the engine shafting or belt? The fair 
presumption is, that the whole machinery, including that now in ques- 
tion, was placed in the building with the intention that they should _re- 
main there, as part of the manufactory, until worn out or displaced by 
others. This assumption is as strong and controlling as to the carding 
machines, spinning jacks, etc., as it is to the engine, shafting and_ belts. 
Our conclusion is, that all of the machinery which was propelled by the 
engine, was part of the real estate and passed with the foreclosure and 
sheriff’s deed. It may be said that the boiler was encased in a brick 
wall, and by reason of being thus firmly attached, it was a fixture, and 
that the machines in question were capable of removal, and that this de- 
noted an intention not to change their character from chattels to that of 
fixtures. The ready answer to this is, that all the authorities hold that 
the motive power of a mill or manufactory is part of the real estate, 
whether firmly attached or not. Steam-engines are manufactured and 
sold as engines, without reference to any particular business or mill 
where they may be placed, and are as capable of being used in build- 
ings indiscriminately as power, looms, ng, jacks or carding ma- 
chines. In conclusion it may be proper to say that this cause was sub- 
mitted at the June term, 1875. Since that time the personnel of the 
court has materially changed, and the conclusion now announced is the 
opinion of each member of the court as then and now constituted. The 
cause will be reversed and remanded with directions to ascertain the 
value of such of the property in question as is not in any manner part 
of the machinery operated by the motive power, and as to such value 
plaintiff will be entitled to a judgment. REVERSED. 

NOTE.—The Supreme Court of Illinois, June term, 1876, in Arnold 


v. Crowder, held that as between the mortgagor and mortgagee, plat- 
form scales, erected by bolting the iron to sills which rest upon a brick 
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wall surrounding a shallow excavation, are a part of the realty, and pass 


with the freehold, but that where articles are only attached to the soil 
by their own weight, they are not a part of the realty, unless the cir- 
cumstances show that they were so intended; and that the onus of show- 
ing that they were so intended falls upon those who assert they are chat 
tels: but that when the articles are affixed, however slightly, to the 
land they are a part of the realty, and the onus proving the contrary 
falls upon those who assert that they are chattels. Breese, J., who de- 
livered the — of the court, said as follows: “The case was this: 
the plaintiff, Crowder, in 1870, was the owner of a certain farm in San- 
gamon county, on a part of which he put in platform or stock scales in 
the following manner. He smantiel a space ten by twelve feet, and 
about two feet deep. The sides of the excavation were walled with 
brick set in mortar, and upon this wall timbers six by eight were framed 
together and laid on the wall, as on the wall of a house. To these tim- 
bers or sills, so laid on the walls, the irons of the scales were bolted and 
fastened, and a weoden platform placed on the top of these irons and 
fastened to them by bolts. The platform being so constituted that it 
fits and moves up and down inside of the timbers or sills, and on the 
outer side of the platform was a railing, one side of which fitted into 
and stood in place of a fence inclosing the irons on which the scales 
stand. The premises and farm, with this appurtenance thereon, were, 


in 1871, conveyed to the defendant by a mortgage deed to secure the pay- | 


ment of a note of six thousand dollars; proceedings were instituted in 


| v. Scruggs, 4 Hamp. 451. 


the Sangamon circuit court to foreclose this mortgage, wherein a decree | 


assed finding the debt due to be six thousand nine hundred and seventy 

ollars, and ordering the sale of the premises or foreclosure of the mort- 
gage. A sale was made and the mortgagee became the purchaser, and 
after the time of redemption elapsed he received the master’s deed there- 
for, October 3, 1874, and at once entered into possession of the farm. 
He found the key to the box or case enclosing the scale beam and weights 
in the house, where it had been left by the prior occupant. 
iff demanded the scales of defendant, which being refused, this action 
of trover was brought to the May term, 1875, of the circuit court. 
The cause was tried by the court without a jury, and there was a finding 
and judgment for plaintiff, and the defendant appeals. The question is, 
were the scales, as between the mortgagor and yn pee a part of the 
realty. Were it a question between the landlord and a tenant, who had 
located these scales for his own profit and convenience, they might be 
regarded a personalty, which the tenant could retain at the expiration 
of his term. There can be no question the scales were annexed to the 
freehold. The matter of annexation is a relative question, which must 
receive a different answer, as the parties differ in each case that grises ; 
much depends on the intention with which the structure is made. See 
Holland v. Hodgson, L. R., 7 C. P., page 328. It was said by Mr. Just- 
ice Blackburn, the general maxim of the law is, ‘that what is annexed 
to the land is a part of the land,’ but it is not always easy to say what 
constitutes annexation sufficient for such purposes. Perhaps the rule is 
that articles not otherwise attached to the land than by their own weignt 
are not to be considered as part af the land; perhaps the circumstances 
are such as to show that they were intended to be part of the land. 
The onus of showing that they were so intended lying on these who as- 
sert that they have ceased to be chattels, and that on the contrary an 
article which is affixed to the land even slightly, is to be considered as 
part of the land, unless the circumstances are such as to show that the 
article was intended all along to continue a chattel, the onus similarly 
lying on those who contend that it is a chattel. Intention is manifested 
by acts. The scales were erected on this farm in a permanent manner, 
and were designed as a source of profit by the then owner, the mort- 
gagor. He testified that he erected it not only for his own use but the 
use of others who would pay him the customary charges; and may it 
not be said that such a structure if not indispensable is quite necessary 
on a farm worth more than six thousand dollars, sitvated in the county 
of Sangamon, highly productive of the grasses and grains necessary for 
stock of all kinds; and where there is much convenience in these articles, 
certainly such a farm in such county, with scales, is worth more than 
one without. But be that as it may, these scales were fixed to the soit 
when the land was conveyed by the mortgagor to the plaintiff in this 
action to the defendant, the mortgagee. We find no right or authority 
remaining in the mortgagor to re-possess himself of the property. He 
fixed it to the soil so far as the uthenss shows, for a permanent purpose, 
as he might never have been deprived of the ownership of the premises. 
In the arene he executed, no reservation was made of any fixture then 
upon the land. It is in the power of the owner of the inheritance to 
affix any property to it he pleases, and when he does so it becomes a fix- 
ture in the general sense of that term, and a part of the freehold; and 
if the inheritance be afterward sold or mortgaged or let, the fixture goes 
with the freehold. There can be no doubt it would go to the heir, and 
not to the executor. Stoddard v. Chase, 2 Mass. 4382. A mortgage, 
therefore, made by the owner of the inheritance, will, without reserv- 
ing, then, pass all the fixtures therein ex parte. Belcher in bank- 
tuptecy, 4 D. & Ch. 763, opinion by Erskine, C. J. In a valuable 
treatise on the Law of Fixtures, by Archibald Brown, of the Mid- 
dle Temple, and also the author of Brown’s Law Dictionary sev- 
eral cases are cited in conformity with the view here expressed. 
One is Mather v. Fraser, 4 W. R., 307; 2 K. & T. 536, where it 
is said that a mortgage of land and premises carries with it all the 
articles set into the soil or fixed to the freehold, whether by screws, 
solders or by any other way or means, and that it made no difference 
that the purpose to which the land in question was applied, or trade or 
manufacture, and not agriculture. In Walmsley v. Milner, 7 C. B. (N. 
8.), 115, a hay-cutter, xed to a stable as an adjunct there and to im- 
prove its usefulness as a stable, was held to pass as realty with the mort- 


ge. Soa threshing machine in Wiltsheare v. Cottrel, 1 E. & B., 674. 

n 1 Washburn on al Property, page -15, the doctrine is said to be: 

If the owner of the land provides any thing of a permanent nature, 
fitted for, and actually applied to use upon the premises by annexing 
the same, it becomes a part of the reality, and passes to the purchaser 
though it might be removed without injury to the premises, and this as 
between mortgagor and mortgagee, whether the article in question be 
annexed to the premises before or after making the mortgage. Numerous 
cases are referred to in the support of the text, and we do not question 
the correctness of the doctrine: as between landlord and tenant it might 
be different. In Farris v. Walker, 1 Bailey (S. Car.), 540, the plaintiff 
sold and conveyed his plantation to the defendant. Cotton was grown 
on it, and a cotton-gin was in the gin-house on the premises attached to 
the gear. The plaintiff brought trover for the gin, but the court decided 
it was a fixture and passed with the freehold. The court said the rule 
on the subject, as between the heir and executor or between vendor and 
vendee, is more rigorous than between landlord and tenant, or the ex- 
ecutor of a tenant for life and the remainder-man. In relation to the 
former, all things which are necessary to the full and free enjoyment of 
the freehold and which are in any way attached to it are held to be fix- 
tures, and pass with it. The same doctrine is affirmed in McMuma vy. 
Hammond, 2 Hill (8. C.), 331, and by the Supreme Court of Alabama, 
Braddox v. Classendon, 2 Stewart, 473; and in Tennessee, Degraffenreid 
On this point, Bliss v. Whitney, 9 Allen, 114, 
is cited, where it was held that platform scales, as then in controversy, 
were a part of the realty. In Bishop v. Bishop, 11 N. Y. 123, hop-poles 
iled on the ground passed with the land. In Weston v. Weston, 102 


| Mass. 514, a bell hung upon a frame and fastened to it by a hasp, the 


The plaint- | 





frame being nailed to the cupolaof a barn, was held a fixture and passed 
by a conveyance of the land. This court said in Smith v. Moore, 26 
Ill. 392, that annexations when made by the owner, must be presumed 
to be made with the design of their permanent enjoyment in connection 
with the same. Without discussing this question further, we are satis- 
fied these scales were a part of the reality, and passed under the mort- 


gage.” 





Foreclosure of Mortgage—Wages of Empteyees-— In- 
come Pendente Lite. 


DOUGLAS ET AL. v. CLINE ET AL. 


Court of Appeals of Kentucky, September, 1876. 


Hon. B. J. Perers, Chief Justice. 

“  WitiraM Linpsay, 
* “WiLL1aM 8. Pryor, 
Martin H. Corer, 


- 


Judges. 


« 
. 


1. Forclosure of Mortgage—Wages of Employees.—Unider a bill in 
equity brought to foreclose a railway murtgage, which contained the usual 
clause empowering the trustees, on default in the payment of the interest accru- 
ing on the bonds, to take possession and operate the road, and collect the earn- 
ings for the payment of such interest, if a surplus fund has accrued from the 
earaings of the roud, under the management of receivers appointed by the court, 
the court has power to appropriate such fund to the payment of arrearages of 
wages due the officers and employees of the defaulting railway company, es- 
pecially it it appear that such wages accrued afier default in the payment of in- 
terest on the bonds secured by the mortgage. Cofer, J., dissenting. 

2. Right to Income Pendente Lite.—The doctrine of the right of mort- 
gagee to the income arising from the.mortgaged property, pending a suit to 
forciose discussed at length. 


The opinion of the court was delivered by Linpsay, J. 

The deed executed and delivered by the Louisville and Lexington and 
the Louisville and Frankfort Railroad Companies to Norvin Green was 
intended to secure the payment of bonds issued by said Companies pur- 
suant to legislative authority, amounting ir the aggregate to three mil- 
lion dollars. Subsequent to the execution of this deed, the two com- 

anies were, by act of general assembly, consolidated into one, to be 
eee and designated as the “ Louisville, Cincinnati, and Lexington 
Railroad.’’ This corporation executed the deed to Douglas to secure 
the payment of bonds, amounting in the aggregate to one million dol- 
lars. The two deeds, which we will hereatter term mortgages, covered 
the same property, which was made up of the railroads running from 
Louisville to pat sso and from Lagrange to Newport, and ali other 
property, rights, and franchises held or owned by the two old Compa- 
nies, and by their successor, ** The Louisville, Cincinnati and Lexington 
Railroad.” The bonds issued and sold under the mortgage to Green 
were to run thirty years from the first day of January, 1867. They 
bear interest at the rate of seven per centum per annum payable semi- 
annually. Those issued under the morgage to Douglas were to run 
thirty years from the first day of April, 1870. They bear interest at the 
rate of eight per centum per annum, payable semi-annually. 

In the first named mortgage it is provided, in the event the mortga- 
gors shall fail to pay any part of any installment of interest that may 
tall due on the bonds it was intended to secure, for more than sixty days 
after such installment shall become due and be demanded, that, upon the 
request in writing of any person holding any such bonds, the trustee or 
his successor may enter and take possession of the mortgaged property, 
and hold, use, and operate it for the benefit of the holders of the bonds. 
And, further, that, after such default and request and possession taken, 
the trustee or his successor may, upon the written request of the legal 
holders of five hundred thousand dollars of the bonds, sell the trust. 
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property to the highest bidder, “and said sale may be made for the 
whole amount of the prinéipal and interest then accrued upon the 
whole issue of said wl treating the principal as become due by rea- 
son of the default in the payment of the interest.” The mortgage to 
Douglas provides that “ upon the non-payment of any installment of in- 
terest that may fall due upon the bonds it was intended to secure, for 
ninety days afterit shall become due and be demanded, that the principal 
of all the bonds shall become due and payable, and the mortgage lien may 
at once be enforced for the entire amount of the bonds, and, further, 
that in case of such default, the trustee upon the written request of the 
holders of a majority of the bonds, may take possession of the prop- 
erty, and by himself and agents, or by the receiver of a court use and 
operate the same, and receive the earnings and ineome therefrom, or 
said trustee in such case may, by the decree of judgment of a court 
having jurisdiction, have all the mortgaged property sold and con- 
veyed.” 

The company made default in the payment of the installment of in- 
terest falling due on the bonds issued under the mortgage to Green on 
the Ist of January, 1874, and in the payment of the installment of in- 
terest on the bonds issued under the mortgage to Douglas, falling due 
on the Ist day of April, 1874. Douglas, in the exercise of his contract 
right to have the mortgaged property sold by the decree of a court of 
competent jurisdiction for the payment in full of the principal and ac- 
crued interest of all the bonds issued under the mortgage to him, on the 
25th of July, 1874, instituted his action in equity in the Louisville 
chancery court, and sought that relief. He made the railroad company 
and the senior morgagee (Green), and other persons supposed to be in- 
terested in the mortgaged property, parties defendant to this action. 
He asked that the said property be sold, and the proceeds disbursed ac- 
cording to the rights of all the parties in interest, and in the meantime 
that it be placed in the hands of a receiver, and the earnings applied as 
the court might order. Green answered, and made his answer a cross- 
petition against the railroad company, and joined with Douglas in the 
prayer for the sale of the property and the appointment of the receiver. 
After the answer by the company, the court, on the 19th of September, 
1874, made the order for a receiver, and on the 21st of that month he 
was duly quwalified, and at once assumed the possession of and com- 
menced to operate the company’s road. 

On the third of the following month, Cline and others, professing to 
represent large numbers of mechanics, artisans, laborers, workmen, en- 
gineers, firemen, conductors, brakesmen, clerks, agents, and officers, 
who they alleged had been in the employ of the railroad company, pre- 
sented their petition, and upon their own motion were made parties to 
the action. Two days thereafter Douglas amended his petition, and 
made them parties defendant. Thereupon they “moved the court that 
the order heretofore made for the receiver be extended to enforce the 
payment of the back pay” claimed to be due and owing to said em- 
ployees. The petition of Cline was by an amendment made a cross 
petition against Green, Douglas, and others. It was alleged in said 
petition that the company owed the persons whom he and his co-peti- 
tioners represented, large sums of money for work and labor done and 
performed, in operating, constructing and repairing its roads, subsequent 
to the first day of January, 1874, and prior to the appointment of the 
receiver. Thev filed with their pleadings a copy of the pay rolls of the 
company, which, they said, set out in detail the nature of their several! 
employments, the wages agreed to be paid them, and the balances due 
and in arrear to each person respectively. They claimed a lien upon 
the roads of the company and upon their earnings, and asked that the 
receiver be required to satisfy their demands out of the first net earn- 
ings that’should come to his hands. The company admitted the justice 
of their claims and the correctness of the amounts set out. The appel- 
lants, Douglas and Green, not objecting to the forin of appellee's action, 
nor to the sufficiency of their petition, and not controverting the accu- 
racy of the pay-rolls filed with it, replied to their cross-petition, and de- 
nied merely the existence of their asserted lien. 

The appellant, Patterson, averred want of knowledge or information 
sufficient to enable him to form a belief as to the existence of the alleged 
claims. Two months before he answered, the pay-rolls, upon which xp- 
pellees based their proceeding, had been made part of the record of this 
cause, and the company, the common debtor, had admitted the accuracy 
of these rolls. The means of information were thus placed within bis 
reach, and, as the payment of these claims will affect him only to the 
extent of diminishing a fund to which he is asserting title, he could not 
be allowed to put the appellants upon the proof of their debts by a 
technical denial, based upon a want of information palpably within his 
reach. It is apparent, from the manner in which this 
was prepared, that the existence of the claims of the appellees was not 
intended to be denied, and for the purposes of this appeal we will re- 
gard their existence as tacitly admitted by all the parties interested. 

June 18, 1875, the vice chancellor held that the appellees were enti- 
tled to the relief asked, and he directed the receiver to prepare “a 
register or statement of the names of the several classes of employees, 
with the amount due each, and in general the character of their employ- 
ment.” The exceptions of appeUants to the receiver's report were 
properly overruled. He was a proper person to make up the required 
registry. The claims of Cline and others, as we have already seen, were 
not controverted, and it was not necessary, therefore, that his report 
should be sustained by proof. The registry was made up from exhibits 
on file in the cause, and it was not important that appellants should have 
had notice of the times and places he selected to discharge the duty im- 
posed upon him in this regard. On the 25d of July, 1875, the vice chan- 
cellor made the final order directing the receiver to pay to the persons 
represented by the appellees, out of the net earnings of the roads then 


ranch of the cause’ 





in his hands, the several amounts shown to be due them respectively, by 
the registry or statement reported. Said amounts aggregated the sum 
of $184,481. To reverse this order, Douglas and Green, as trustees, and 
James Patterson, in his own right and as the representative of other 
bondholders, prosecute this appeal. 

It is not attempted in either of the mortgages, under which gw 
claim title to the earnings of the trust property in the hands of the 
court’s receiver, to give the beneficiaries thereunder a specific lien upon 
the earnings of the roads whilst held and operated by the morgagor. 
The mortgage to Green provides that after default, as hereinbefore set 
out, he or his successor may secure for the benefit of the bondholders 
the profits arising from the use of the company’s roads, by taking pos- 
session and by holding, using, and operating them himself. So, the 
mortgage to Douglas provides that he, by himself or agent, or by the 
receiver of a court, may take possession of and use and operate said 
roads and receive the earnings and incomes therefrom. Green demanded 
possession of the mortgaged property, but his demand not being ac- 
ceded to by the company, he dectined. or at least failed to take steps, to 


enforce it, and, as already stated, has joined with Douglas in seeking a- 


sale of the roads and the other property covered by the mortgages. 
Douglas did not at any time attempt to secure the earnings and incomes 
of the roads by taking possession and operating them, by himself or 
agent, or by a receiver of a court, for whose acts the beneficiaries under 
his mortgage would be responsible. He elected to pursue and enforce his 
alternative right of having the mortgaged property sold and conveyed 
by the judgment of a court of competent jurisdiction, and the receiver 
he asked for pending the litigation, is not his special contract-reeeiver, 
but such as courts of equity always appoint when a proper case is made 
out by a mortgagee in an action to foreclose or enforce his mortgage, 
and subject the mortgaged property to the payment of his debt. 

Neither of these appellants coe deemed it proper to secure the 
right to appropriate the incomes and earnings of the roads in the mode 
provided for by his contract with the company, we will proceed to de- 
termine whether they can assert as against those appellees, an absolute 
lien upon such incomes and earnings in the hands of the receiver of the 
chancery court. 

In the case of Ellis v. Boston, Hartford & Erie Railroad Company, 
107 Mass. 1, a similar question was considered and determined. The 
deed of trust provided “ that in case default be made by said company 
in payment of any moneys, either principal or interest, secured hereby 
(the default continuing six months), the said company shall on demand 
of the trustees or trustee for the time being, or his or their agents au- 
thorized thereto in writing, deliver to said trustees or trustee, or his or 
their agent, the actual possession of all the herein granted premises, 
and thereupon the said parties of the second part shall and may, by 
themselves, their officers, agents and employees, take, receive and oper- 
ate the said railroad, franchises, and other property and estate hereby 
conveyed, and collect, receive and have the rents, income and profits 
thereof, as fully as the party of the first part could do if no default had 
been made.” If the trustees should, upon default, take the possession 
indicated, it was made their duty to give due notice thereof, and of their 
intention to foreclose the mortgage, by written notices filed with the 
secretaries of state of the states of Massachusetts, Rhode Island, Con- 
necticut and New York. Ina contest between the trustees and benefi- 
ciaries under this mortgage and a creditor of the railroad company, as 
to their respective claims to a fund made up of the earnings and incomes 
of the mortgaged property whilst in the hands of a provisional receiver 
appointed pending a suit for foreclosure, the court held that ‘* The terms 
of the mortgage being thus explicit in regard to the mode in which the 
trustees may reach and control the line of the corporate property and 
franchises, and appropriate the income thereof, we do not think that 
any lien or priority of claim upon the income of the road can be ac- 
quired in any other mode.” And the unsecured creditor was preferred 
to the trustees and the beneficiaries under the mortgage. _ It was left an 
open question as to whether, if the trustees had asked to have the 
mortgaged property sold for the payment of the mortgage debts, the in- 
come from the time the receiver took possession, would have been treated 
as incident to, and part of, the fund distributable to the mortgagees or 
bondholders. The object of the suit being a strict foreclosure, the court 
was of opinion that that question did not arise. Butitis tobe observed 
that in this case provision was made for the payment by the receiver of 
back pay due to the laborers und officers of the railroad company, and 
that the propriety and the right of the chancellor to make it, was not 
even called in question by the eminent counsel representing the trustees 
and bondholders. 

The rule prevailing in this state anterior to the adoption of the civil 
code of practice, was in accord with the general doctrine of said case. 
Then the mortgagee had the right after condition broken, to sue in eject- 
ment and recover possession of the mortgaged premises. Speaking of 
his right to rents and profits in advance of a foreclosure, this court in 
the case of Castleman v. Beil, 2 B. Mon. 157, said: ‘*‘ Whether the 
mortgage be in possession personally or representatively, the appropriate 
remedy of the mortgagee for obtaining a legal right to the profits is by 
eviction or entry, or other notice of his claim therein, or by express con- 
tract therefor. Until such entry, or demand or eviction, actual or vir- 
tual, the law will not imply an assumpsit to pay him for use and occu- 
pation, either by the mortgagor or the mortgagor’s subsequent tenant, 
who had expressly agreed to pay rent to his lessor.” But since the 
change in our rules of civil procedure, which allows equitable defences 
to be interposed in actions at law, it has been almost universally con- 
ceded that the mortgagee in a strict mortgage can not, without the con- 
sent, express or implied of the mortgagor, recover possession of the 
mortgaged premises in an action at law. A defence in the nature of a 
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bill for redemption, enables the mortgagor to compel a transfer of the | 
cause to the equity side of the docket, where the mortgagee can demand | 


only such relief as a court of equity will afford. Hence, mortgages are 
now treated in this state as mere securities, and, although strictly speak- 
ing, the mortgagee is invested with the legal title, he holds it only as a 


pledge, and the mortgagor is considered both at law and in equity the | 


real owner of the property. Being unable now to secure the rents, 
either by eviction, entry or notice (Huston, Johnson & Co. v. Strow. 


MSS. Opinion, Peters, Judge, January Term, 1876), the mortgagee can 
demand them as a legal right only in virtue of an express contract, and | 


this he must do in the mode and manner provided by such contract. 
Green might have had specific execution, aa might have compelled the 
railroad company to surrender to him or his agent, the possession of the 
mortgaged property if he had chosen to follow up his demand, and there 
were no intervening rights or prior encumbrances interfering with his 


claim to possession. Shepley v. Atlantic & St. Lawrence R. R. Co., 55 | 
Maine, 406 ; Shaw etc., Trustees v. Norfolk R. R. Co., 5 Gray, 162. If | 


there were such intervening rights (and it is now here insisted there were) 
his express contract with regard to the incomes and earnings is of no 


value, because non-enforceable, and his attitude is that of an ordinary | 


mortgagee, his rights being no greater than they would have been if the 
express contract had been omitted from his mortgage. Douglas and 
those he represents are in the same condition with Green. The express 
contracts heretofore considered not having been made available, because 
they could not be enforced, or because the mortgagees did not see proper 
to enforce them, appellants’ claim to a perfect and absolute lien upor 
the incomes and earnings of the roads in the hands of the receiver, is 
left to rest alone upon the fact that they are mortgagees, and hold the 
peng’ title to the property in pledge, to secure the payment of their 
ebts. 

A mortgagee who has no specific pledge of the rent and profits of 
the mortgaged premises can not claim them as a legal incident to, or a 
legal right growing out of, his mortgage. Zeiter v. Bowman, 6 Barbour, 
133; Astor v. Turner, 11 Paige, 436; Howell v. Ripley, 10 Paige, 43. 
When his debt has become due, and it appears that the mortgaged prop- 
erty is probably insufficient to discharge it, a court of equity, if applied 
to to foreclose his mortgage and to sell the mortgaged property, will in 
that action appoint a reciever to secure the rents, profits, incomes and 
earnings accruing after the date of the appointment, and will in that 
way secure to him a specific, equitable claim to them, to make good the 
anticipated deficiency. Section 329, Civil Code of Practice. But the 
mortgagee has not the absolute right to demand that the chancellor 
shall thus assist him to acquire this equitable claim. The appointment 
of a receiver is a matter of sound legal discretion. It will be made ‘by 
a court of equity in an action to foreclose a mortgaged property, when 
a proper state of case is presented, and the mortgagee can, in good con- 
science, ask that the final judgment shall be anticipated for the purpose 
of enabling him to divert the rents, profits, and incomes from the hands 
of the mortgagor, and have them held as additional security for the pay- 
ment of the mortgage debt. That the power of the chancelior, through 
the instrumentality of a receiver, to deprive the mortgagor of the pos- 
session and enjoyment of his property, before a regular hearing for the 
mere purpose of protecting the mortgagee against anticipated loss, is 
discretionary in its nature, is established by all the authorities. High 
on Receivers, pp. 7 and 8; Bispham’s Kerr on Receivers, p.3; Edwards 
on Receivers in Equity, p. 2, and authorities cited by these authors. 
Section 239 of the Civil Code of Practice, which provides that ‘a re- 
ceiver may in like manner be appointed, where it appears that the mort- 

aged property is in danger of being lost, removed, or materially in- 
jured, or that the condition of the mortgage has not been performed, 
and that the mortgaged property is probably insufficient to discharge 
the mortgage debt,” may be regarded as defining and regulating and 
ossibly enlarging the powers of courts of equity in this regard. But 
it does not deprive them of their ancient and indisputable right to con- 
sider the circumstances of the particular case in hand, and upon such 
consideration to grant or refuse this extraordinary relief as it may or 
not be unconscientious tor the mortgagee to ask it. Substantially the 
statute is but a legislative declaration of a pre-existing equitable right. 
It affects, and to some degree extends or enlarges the remedy, but it can 
not be construed as enlarging the legal or contract rights of mortgagees, 
and as conferring upon them the absolute and unqualified right to re- 
quire the chancellor, in either one of the contingencies provided for, to 
sequestrate for their exclusive benefit the rents, profits and incomes of 
the mortgaged premises. Such sequestration through the agency of a 
receiver is in effect an equitable ejectment. In considering this 
species of equitable relief, Judge Pratt, of the Supreme Court of New 
ork, in the case of the Syracuse City Bank v. Tallman, (31 Barbour, 
201), says: “ This relief, it will be readily seen from the conditions 
necessary to its tra does not grow directly out of the relations 
of the parties, or the stipulations contained in the mortgage, but out of 
equitable considerations alone. It is not a matter of strict right, but 
is addressed to the sound discretion of the courf. When the mortgagor 
is insolvent, and fails to pay at the day appointed, and the mortgaged 
premises are an inadequate security, as between the murtgagor and 
mortgagee, it might weil be deemed within the equitable discretion of 
the court to allow the latter to intercept the rents and profits for his 
better protection of loss. And this simple case seems to me the utmost 
extent to which this relief has been granted by the courts, or to which 
it can be granted within any admitted principles of equity.” - In its 
ene scope, this opinion is supported by sound reasoning, and the 
‘trines announced constitute the true critertion by which the nature 
_ extent of the claim of appellants to the fund in controversy must 

tested. 


The prayer-of appellants to have the incomes and earnings of the 
roads intercepted, and distributed to them as part and parcel of the 
mortgaged estate, can be granted only upon the idea that their superior 
equities entitle them to that relief. They can not demand it as a legal 
right. They can not, therefore, be heard to complain that, in granting 
them equituble relief as to these incomes and earnings, the chancellor 
has imposed conditions, unless these conditions are in themselves unjust 
or unreasonable. Douglas avers in his amended petition*that the mort- 
gaged property, subject as it is to prior mortgages, will not be sufficient 
to satisfy the debts due to the bondholders represented by him. Green 
averred a state of facts showing that the mortgaged property was in 
danger of being “‘ materially injured,” and complained that the net earn- 
ings of the roads were not being applied to the payment of the interest 
accruing on the bonded debt of the company; and that its directory had 
‘failed to pay even the ordinary employees and workmen upon its roads 
and had so fallen behind in the money due them that the said force of 
hands which were employed by them, and were necessary to the main- 
tenance and preservation of the property of said company, had from 
time become so demoralized and mutinous as to resort to acts of vio- 
lence agaiast the property of said company, and to endanger the lives 
| of passengers and safety of freight being transported over said road,” 

Douglas, in an affidavit read in opposition to the appointment of Wil- 

der us receiver, stated substantially the same facts. Neither Green nor 
| Patterson make any pretense that the ultimate payment in full of the 
lien debts represented by them is at all doubtful; Douglas insists in 
| this court that the mortgaged property is insufficient to insure the pay 
ment of the bonds held by the beneficiaries under his mortgage. There 
was no proof to that effect before the chancellor when he made the 
order for the receiver, but as the affidavit of Douglas, considered by 
the court when determining who should be appointed to that place, 
tends tu establish that fact, we will, for the purposes of this opinion, 
act upon the assumption that the record now shows that suid property 
is *‘ probably insufficient” to pay said bonds in full. , 

We find it necessary, in acting upon that assumption, to consider 
whether the vice chancellor abused his equitable discretion when he 
postponed the holders of these bonds until he could pay out of the fund 
to be raised by his receiver the wages due to the appeliees. Appellants 
concede that if the chancery court had denied their motion for a re- 
ceiver, they would have been without remedy, but they insist that inas- 
much as it was made to appear to the satisfaction of the chancellor that 
he ought to take possession of the mortgaged property, he was bound 
to do so unconditionally, and that he had no discretion as to the appli- 
cation of the fund thereafter to be made up of its incomes, profits and 
earnings. They insist that they had the right, as matter of law, to have 
this fund applied to the extinguishment of the lien debts in the order of 
their priority. As we have already intimated, we are of opinion that 
this claim can not be supported. Appellants have the legal right to 
have the mortgaged property sold, and the proceeds applied to the pay- 
ment of their debts. They have a perfect right in equity to have said 
property protected and preserved whilst they are prosecuting their 
actions to enforce their mortgages, and against the general unsecured 
creditors of the mortgagor they may possibly have the equitable right 
to have the fund raised by the receiver held for their security. But this 
last, not being a legal or contract right, the chancellor is not bound 
to enforce it in any and all contingencies. He can, in proper cases, at- 
tach to its enjoyment reasonable conditions, and may do so either by 
the order appointing the receiver or by an order made subsequent to his 
appointment. To decide that the chancellor does not possess this 
power, would be to hold that he must either refuse to appoint a receiver 
at all, in a case in which to allow the sequestration for the benefit of the 
mortgagee of the rents, profits and incomes of the mortgaged property 
would be unconscientious and iniquitous, or that he is bound by inexora- 
ble law, in such a case, to make himself an active party to an iniquitous 
transaction. 

The right of the chancellor to modify an order appointing a receiver 
is distinctly recognized by the opinion of this court in the case of the 
Maysville and Lexington Railroad Company v. Punnett. 15 B. Monroe, 
47. The power to modify or qualify such an order necessarily includes 
the power to make a qualified or conditional order in the first place. 
The legal effect of the order herein appealed {rom was to*qualify the 
order for the receiver as originally entered. The chancellor had the un- 
doubted power to make the qualification, and his action in the matter 
should not be reversed unless be has improperly exercised that power. 
The claims of the appellees, which the chancery courts directed to be 
paid, were for work and labor done and performed for the railroad com- 
pany after default had been made in the payment of the interest due 
under the mortgage to Green. Much of it was done after default in the 
payment of interest accruing under the mortgage to Douglas. It is not 
denied, in fact it may be said to be admitted, that the services of the 
appellees were devoted to constructing, repairing and operating the 
mortgaged roads; that they were necessary for those purposes, and that 
they preserved the property and enabled the debtor company to retain 
its good will and the public confidence, up to the time at least the work- 
men and laborers are alleged to have become demoralized by the con- 
tinued non-payment of their wages. Notwithstanding ail these conceded 
facts, the appellants demand not only their iegal and contract right to 
have the property thus constructed and repaired and preserved sold, and 
the proceeds applied to the satisfaction of their bonds, but they insist 
that the chancellor shall, for their future security, hold the fund accu- 
mulated by his receiver, and refuse to apply any portion of it to the 
payment of these appellees for the services thus resulting to their direct 
and substantial advantage. They argue that the appellees should be 
treated as mere ordinary creditors of the railroad company, who ex- 
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tended credit to it, with actual or constructive notice of the existence of 
their contract liens, and with implied knowledge of their legal right, 
after default by said company, to require the chancellor to take posses- 
sion of its roads, and to operate them pendente lite for their security and 
protection. They deny that the meritorious character of appellees’ 
claims is entitled to any consideration by the chancellor, and deny that 
he can provide for their payment until he has first secured to them the 
full poh complete enjoyment of all their rights, legal and equitable. 
These positions are clearly incompatible with the maxim that ‘He who 
seeks equity must do equity.” When appellants applied to the chan- 
cellor to be assisted to reach the incomes and earnings of the mortgaged 
roads, they prudently sought to avoid all danger of individual responsi- 
bility to their debtor, or to the public, by asking that they should be 
operated by the court. In affording them this relief the chancellor found 
it necessary to exercise the delicate power of depriving the mortgage 
debtor of the possession of his property, and of sequestrating the incomes 
and earnings arising from the operation of its roads, in advance of a 
final judgment. 
Of the right to control and dispose of the incomes and earnings of 
mortgaged property, the mortgagor can not and ought not to be de- 
rived, except at the instance and for the benefit of a party who has a 
egal or contract claim to them, ora clear right in equity to have them 
held for his security. In this connection, it is proper to consider the 
fact that there is a perceptible distinction between the character and 
nature of the net earnings realized by the operation of a line of rail- 
ways and the ordinary rents and profits of lands and tenements. 
receiver of a line of railway is not the mere passive agent or officer of 
the court, charged with the simple duty of preserviag the property en- 
trusted to his cure, and of collecting the rents and profits arising directly 
out of the thing mortgaged and holding them until the rights of the 
litigants shall be determined. His duties comprise the management and 
operation of the roads. He, ex necessitate, becomes a common carrier, 
and, in order to preserve the mortgaged property, is compelled to dis- 
charge the duties of a guasi public corporation. It is a fact of which 
judicial notice may be taken that a railway has but Ittle rental value, 
when, as in a case like this, the lease can not be made for a greater 
length of time than will probably be sufficient to enable the mortgagees 
to prepare their cause for trial and judgment, and compel a sale of the 
mortgaged so a Hence the net earnings of a railway in the hands 
of a receiver depend very greatly upon his experience and skill as a 
railway operator, and upon the energy and fidelity he may display in 
the discharge of his duties. Now, whatever rights, legal or equitable, 
the mortgagee may have to the thing mortgaged, and to the rents and 
profits springing directly out of the thing itself, he certainly has no 
claim to or lien upon the experience, skill, energy and fidelity of the 
court’s receiver, who represents the interests, as we:l of the mortgagor, 
as of his lien creditor. Elliott v. The United States Insurance Com- 
pany, 7th Gill’s Md. Reps. 319. Such being the case, it is difficult to 
assign a reason why the chancellor may not assume in this case to exer- 
cise the discretionary power of applying so much at least of the net 
earnings of the mortgaged roads as is manifestly attributable to the 
superior skill and fidelity of his receiver, to the payment of the wages 
due to these appellees for labor and services performed, it is true, at the 
instance and request of the mortgagor, but for the direct benefit and 
advantage of the mortgagees. Of course it is not possible to ascertain 
the extent to which the superior skill and energy of the court’s receiver 
contributed to increase the sum of the net earnings of the roads. The 
record discloses that under his management the road-beds, tracks, bridges, 
cars, engines and other property of the company were put, and have 
been kept in repair, and the current expenses of operating the rvads, 
including the wages of the officers and employees, paid, and in a period 
of about nine months a surplus of net earnings amounting to over $180,- 
000 accumulated. When this result is compared with the result of the 
management of the same propeity by the railroad opments. accepting 
as true the representations uf appellants with regard to that matter, it is 
very difficult to show that any portion of the fund, directly and solely 
attributable to the money-earning capacity of that property under ordi- 
"nary management, has been diverted from the payment of their bonds. 
It is ngt strictly accurate to say that the appellees bears to the mort- 
gagees the same relation as that borne them by other — creditors 
of the insolvent company. The mortgagees accepted their securities 
with knowledge that the railroad company, though, technically speak- 
ing, a private corporation, was under obligations to the state to render 
certain important public services. They knew that the railroads were 
in a certain sense public highways, and that whoever owned them or 
held them in pledge was bound to see that they were at all times so op- 
erated as to subserve the public convenience. The interest the public 
has in the construction and successful operation of lines of railway, has 
influenced the courts to treat railroad mortgages as possessing rights su- 
perior to those of beneficiaries under mortgages covering other kinds of 
property, and courts of equity"have not hesitated to interfere for their 
protection in cases in which other mortgagees would have been left to 
their remedy at law. Phillips v. Winslow, 18 B. Mon, 431. In the case 
just cited the “‘ great inconvenience to the public” likely to result from 
the acts, the commission of which was sought to be enjoined, was dis- 
tinctly recognized as one of the grounds upon which the interference of 
the court sae was approved. The considerations leading to the adop- 
tion of this rule are not to be wholly overlooked when the public inter- 
ests may require that the equitable rights of this class of mortgagees 
shall be subordinated to the claims of a class of persons who have, by 
their labor, enabled the mortgagor to discharge its public duties. It 
-was through the labor and services of these appellees, per’ormed 
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to meet its indebtedness, and during a period when these appellants 
either could not or would not interfere to protect and preserve their 
mortgage security, that the company’s roads were operated, and its 
duties to the public discharged. And, as we have already seen, it was 
by this labor and these services that said mortgaged property, durin 

this period, was preserved and kept in repair. Itis plain, therefore, that 
the debts due to the appellees were contracted for labor which resulted 
in substantial advantage to the parties who are here insisting that their 
payment out of a fund to which said parties have no legal or contract 
claim, and which they can reach only through the intervention of the 
chancellor, is an abuse by that officer of his equitable discretion. It was 
to the interest of the lien-holders, and especially of those represented 
by Douglas, that the receiver should be enabled, pending the litigation, 
to operate the roads of the company successfully and profitably. To 
secure immediate success in this regard, it was desirable, if not indis- 
pensably necessary, that he should be enabled to retain in his service 
the force of employees he found in the service of the company when he 
took possession of its roads. 

One of the principal grounds of complaint urged against the manag- 
ment of the company by both Green and Douglas was the discontent 
upon the part of the employees and laborers constituting this force, re- 
sulting from the nor.-payment of their wages. It was the duty of the 
chancellor to allay this discontent, and to assist his receiver in securing 
the services of these people, and thus insure the profitable management 
and operation of the roads in his hands, if this could be accomplished 
by an act manifestly just, certainly within the scope of his judicial pow- 
ers, and to which the appellants ought not, in good conscience and fair 
dealing, to object. 

Nor will it necessarily follow, from the affirmance of the order of the 
vice chancellor, that all the general creditors of the railroad company 
will be able to assert successfully their right to be paid out of the fund 
held by the receiver. Each claim will rest upon its own peculiar merits, 
and as the mortgagees have prima facie an equitable claim to the whole 
fund, the onus will be upon each general rete vom to establish a superior 
right upon his part. The power of the vice chancellor to extend the 
order appointing the receiver we do not think is open to serious ques- 
tion. That order was provisional, not final. Being temporary in its 
nuture, it remained completely under the control of the court that made 
it (15 B. Mouroe, 48). Whilst the vice chancellor of the Louisville 
chancery court cannot set aside, annul or modify any action, if the same 
be final in its nature, and cannot annul or modify an intelocutary order 
made by the chancellor, so long as the cause is before the latter for ad- 
judication, yet he may dispose of or determine any cause or any motion 
pending in any cause that may be assigned to or may come before him 
under the provision of section 2 of the act of March 26, 1872. (Sess. 
Acts, 1871-2, vol. 1, page 66.) As the bill of exceptions filed on the 
20th of July, 1875, shows that the appellants were then submitting with- 
out objection to the jurisdiction of the vice chancellor, and as there is 
nvthing to the contrary in the record, it is to be presumed that the mo- 
tion to extend or modify the order appointing the receiver had been 
regularly assigned to the vice chancellor, to be by him heard and deter- 
mined. A careful and patient investigation of the questions of law and 
fact arising on this appeal has satisfied us that the appellants have no 
legal or equitable right to demand the reversal of the order or judgment 
appealed from. It must therefore be affirmed. 

[The dissenting opinion of Corer, J., will appear in our next number.] 


Selections. 


DRUNKENNESS AS AN EXTENUATION IN CasEs OF MurRDER.—The 
relation of drunkenness to moral agency is one of those vexed questions 
with regard to which the opinions of moralists have ever been at vari- 
ance, and upon which their conclusions are to-day not more harmonious 
than they were when the matter may have first attracted their attention. 
Jurists, too, have differed very widely among themselves as to the degree 
of guilt which may attach to deeds perpetrated by agents who had vol- 
untarily yielded to an appetite whose indulgence they well knew would 
pom | heir reasoning powers and rob them of all prudence and self- 
control. So great disagreement have the laws of different times and of 
different nations shown upon this question that we may find intoxication 
variously regarded as ellen to acts done under its influence—almost 
every shade of guilt, from that slight degree of moral laxity of which 
the laws of most countries take no notice, to the baseness and turpitude 
which would render it an aggravation of the offence. Accordingly, as 
the spirit of the age upon which their lot was cast inclined toward the 
doctrine that “‘mercy and reformation,” rather than “severity and an- 
nihilation,” should be the rule of society in dealing with its criminals, 
mankind have been disposed to look upon drunkenness as an excuse, & 
matter of indifference or an aggravation of guilt. In England, for in- 
stance, in the days of Lord Coke, 4 Bl. Com. 25, when all the higher 
species of crimes were punished with death in one form or other, intox- 
ication was held an aggravation of whatever offence a criminal might 
commit, and the justice might take account of it as ground for increas- 
ing the severity of the punishment; though no additional penalty was 
inflicted for the drunkenness itself, as was the case with a law of Pitta- 
cus, dictator of Mitylene, which provided that he who committed a 
crime when drunk should be doubly punished, first for the crime itself, 
and again for having brought himself into a state of ebriety. Through 
a period of many years later, in the criminal jurisprudence of England, 
no account whatever was made of the fact that a person at the time of 
committing an unlawful act was deprived of the use of his reason and 
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prudence by strong drink. It could neither modify the nature of the 
offence nor affect the penalty which should follow it: 
Within the last half century, however, the harshness of the English 


law, in this respect, has been considerably mitigated, and the question | 


of drunkenness in cases of homicide has been taken into consideration, 
not only in determining whether or not there was sufficient provocation 
to reduce the crime to manslaughter, but also in the enquiry as to intent 
and malice, where no provocation whatever existed. 
charged that “‘drunkenness may be taken into consideration, in cases 
where what the law deems sufficient provocation has been given; be- 
cause the question is, in such cases, whether the fatal act is to be at- 
tributed to the passion of anger excited by the previous provocation, 
and that passion is more easily excited in a person when in a state of 
intoxication than when sober.’”’ Rex v. Thomas, 7 Car. & P. 317. And 
in a later case the justice said that ‘‘such a state of drunkenness may no 
doubt exist as would take away the power of forming any specific in- 
tention.”” Regina v. Monkhouse, 4 Cox C. C. 55; and this would seem 
to indicate that the degree of guilt must necessarily be less in a case of 
homicide happening under such circumstances, than where it was wilful, 
deliberate and with intent to destroy life. 


ing is wilful, deliberate, premeditated and malicious, or as it is un- 
attended by some of these attributes. 1n many of the states where such 
distinction has been nmde by statutory enactment, it has been held that 
murder done by a man in a state of intoxication so great as to render 
him incapable of forming a design, shall be murder in the second de- 


greé; provided, of course, a premeditated design of murder did not | 


exist in the mind of the criminal previous to his becoming intoxicated. 
For “if a man designing a homicide drinks to intoxication, and commits 
the crime in that condition, he is guilty the same as if he were sober.”’ 
dmith v. Commonwealth, 1 Duv. (Ky.) 224. Thus it was said in the 
late Pennsylvania case of Commonwealth v. Fletcher, 33 Leg. Intel. 13, 
following a number of similar decisions in the same state. Keenan v. 
Commonwealth, 8 Wright, 55; Commonwealth v. Hart, 2 Brewster, 
546; Kelly v. Commonwealth, 1 Grant’s Cases, 484; Commonwealth v. 
Crosier, 1 Brewster, 349; Commonwealth yv. Miller, 17 Leg. Int. 276; 
Warren v. Commonwealth, 1 Wright, 45: “If a man’s intoxication is 
so great as to render him unable to perform a wilful, deliberate and pre- 
meditated design to kill, or of judging of his acts and their legitimate 
consequences, then it reduces what would otherwise be murder of the 
first degree to murder of the second degree.” And like rulings are to 
found in other states. People v. Harris, 29 Cal. 678; Pirtle v. State, 9 
Humph. (Tenn.) 664; Commonwealth v. Jones, 1 Leigh (Va.) 612; Peo- 
ple v. Hammill, 2 Parker, C. R. (N. Y.) 223; State v. Harlow, 21 Miss. 
446; State v. Bullock, 13 Ala. 413; State v. Johnson, 40 Conn. 136. 

These statutes and the rulings under them do not change in the least 
the nature of the crime known as murder, but only provide that one 
species of it shall be called murder in the first degree, and shall be vis- 
ited with a punishment more severe than that assigned to a less malig- 
nant form of killing, to which the name murder in the second degree is 

iven. So that, whatever was murder at the common law, with all its 
orms of implied malice, its doctrine of momentary deliberation, and its 
disregard of voluntarily produced madness, is murder to-day. In 
Weighorst v. State, 7 Md. 442, it was said; ‘* The statute dves not create 
a new offence, but merely establishes a rule to guide the courts in award- 
ing punishment.” Such interpretation has abundant authority. Minn. 
v. Lessing, 16 Minn. 75; State v. Pike, 49 N. H. 899; State v. Verrill, 
54 Me. 408; Comm’th v. Flanagan, 7 W. & S. 415; Greeny. Comm’ th, 
94 Mass. 155; Gehrke v. Thé State, 13 Texas, 568; Comm’th v. Miller, 
1 Virg. Cas. 310; People v. Murray, 10 Cal. 809; Fitzgerald v. The 
People, 87 N. Y. 413; Mitchell v. The State, 8 Yerg. 514; The State 
v. Johnson, 8 Iowa. 525. The effect then, of intoxication is simply to 
lessen the severity of the punishment that shall follow the crime which 
by the common law and by our law is defined to be *‘ the unlawful kill- 
ing, by a person of sound memory and discretion, of any reasonable 
creature in being, and in the peace of the commonwealth, with malice 
aforethought, either express or impiied.”’ In this we have practically 
followed the rule of the civil law, which provides that capital punish- 
ment should be remitted where the crime had been occasioned by ebri- 
ety. 4 Blackst. Com. 26. An attempt to assign it to any different effect 
only involves us in hopeless confusion, as strict reasoning upon the sub- 
ject would almost lead to the conclusion, that a wrongful act done by 
one who is in such a state as to be unable to form any deliberate design, 
or to judge of the reasonable consequences of his actions, should be 
wholly excused, and the penalties of drunkenness merely inflicted; es- 
pecially so, when We remember that all forms of insanity are, to a greater 
or less —— brought about by the patient’s own indiscretions, only 
more remotely and by slower degrees than in the case of common 
drunkenness. And, indeed, such was the view taken of the matter in 
France a few years since, where juries in several instances acquitted 
prisoners on the ground of intoxication; the only way in which they 
could afford relief being by entire exculpation. For as the penal code 
says nothing about, intoxication, but declares insanity to be a ground of 
exoneration from guilt, it was believed that this should be made to in- 
clude the temporary insanity produced by strong drink. Such reason- 
ing, however, would in its practical effects be too dangerous to the com- 
munity. 

Next, as to the degree of intoxication which should be permitted to 
reduce the grade of the offence, und thus remit the death penalty. In 
the practical determination of this question is found much difficulty, 
and naan err quite as frequently as they arrive at reasonable and 
just conclusions. It is too often the case that juries conduct themselves 


‘hus judges have | 


The doctrine of this latter | 
decision is that upon which are founded the rulings under our various | 
state statutes which divide murder in two degrees, according as the kill- | 


| in their deliberations as if the law were that drunkenness simply, with- 
| out regard to the character and degree of it, reduces the grade of the 
crime, and as if they were privileged to return a verdict of murder in 
the second degree in case they find that the defendant, when he gave 
the fatal blow, was at all under the influence of liquor. The evidence 
in almost every case of felonious homicide discloses the fact, as a matter 
| of course, that the prisoner at sometime during the day or evening upon 
which the deed was done, had been in a drinking saloon and had taken 
|} a dram or two, and on the strength of this a verdict of murder in the 
| second degree is brought in. Some of the most heinous cases of wilful 
| and malicious murder thus go unwhipt of justice, the criminal is sent 
| to reside for a few years in the state prison, and is then again let loose 
upon society, prepared for a repetition of the offence, should it suit the 
purpose of his depraved life. One wrong determination gives rise to 
another, and precedent and example are supposed by the minds of jury- 
men to justify conclusions the mest unreasonable. Hence this mockery 
is continued until public sentiment becomes aroused by the manifest 
failure of justice, when the pendulum is likely to swing back as far on 
the side of severity as it has formerly been raised towards leniency and 
mercy. But strict attention to the character and degree of the drunken- 
ness will alone insure a just verdict; for as was said in Commonwealth 
v. Fletcher, above cited, there never was a greater mistake or a greater 
libel on the administration of justice than to suppose that drunkenness 
is an excuse for crime; and it is not all drunkenness that can be permit- 
ted to reduce the grade of the offence. On the contrary, we have the 
‘authority of Commonwealth v. Hart, 2 Brewster, 546, for saying that 
intoxication short of a destruction of reason is an aggravation of, rather 
than an excuse for crime. 

Now, insanity produced by the use of alcoholic liquors may be either 
permanent or temporary, involuntary or voluntary. Permanent, settled 
Insanity as it now exists in the disease to which the name delirium trem- 
ens is given, must of course affect moral and legal responsibility in the 
| same way as any other species of madness; and wholly exculpates the 
| patient who may be so unfortunate as to commit violence when in the- 
| throes of its terrible paroxisms. See Wharton’s American Criminal 
| Law, Book L., 4 33, where the subject is fully trented and the leading 
cases collected and reviewed. Another form of insanity from this same 
cause which would seem to be wholly beyond the control of its victim, 
is that called dipsomania, in which there comes upon the patient 
neriodically ** an impulse which he has not the power of resisting,’’ that 
Can him to an excessive indulgence in strong drink. As soon as this 
irresistible craving has been satisfied and the effect passed off, he be- 
comes again a most temperate and abstemious person, until the period 
for another fit has arrived, when the same course ensues. Ray’s Med. 
Jurisp. of Insanity, % 550. 

We come now to voluntary, wilful drunkenness, which writers on 
medical jurisprudence usually distinguished as being of three distinct 
grades or degrees. The first is that in which the inebriate’s memory is 
unimpaired and his command of self not less perfect than at other 
times. Thus far he is perfectly capable of forming or carrying out any 
design with the utmost deliberation and through the promptings of every 
form of malice, having control of all his faculties, some of them being 
only more vivacious than usual; hence, his moral and legal responsi- 
| bility is not affected. It is to this state of intoxication, we presume, 
that reference is made in such cases as Pennsylvania v. McFall, 1 Add. 
255, where it was said: * Drunkenness dves not incapacitate a man for 
forming a premeditated design of murder, but frequently suggests it.’’ 
Again, in People v. Robinson, Parker, N. Y. Cr. R. 235: ** If adrunken 
man retains mind enough to plan and execute a crime, it is enough to 
subject him to legal responsibility.” In Shannahan v. Commonwealth, 
8 Bush, Ky. 464: ** Voluntary drunkenness that merely excites the pas- 
sions and stimulates men to the commission of crimes, neither excuses 
the offence nor mitigates the punishment.” 

In the second stuge of intoxication, all the senses have become en- 
feebled or distorted. The victim finds it impossible to see straight or 
to hear distinctly without a special effort, what is said to him. His 
memory fails him just when he needs it most, and his perverted judg- 
ment leads him into all sorts of absurdities. He conducts himself as if 
the present only were his, having little regard for the consequences of 
his acts or for what the next moment may bring forth. 

The third and last stage is that in which the individual loses all con- 
sciousness of things about him. Reason is gone and his senses so blunted 
as to be of little use to him. As to the legal responsibility of one in 
this latter state, no enquiry is necessary, for there can be little possibil- 
ity of one who is “‘ dead drunk” injuring anybody. 

The second and the beginning of the third periods seems to be the 
degrees of voluntary drunkenness which may be allowed to reduce 
murder from the first to the second degree. This alone can be said to 
be a state of intoxication which renders a man “unable to form a wil- 
ful, deliberate and premeditated design to kill or of judging of his acts 
and their legitimate consequences ;’’ and in distinguishing between this 
state and the first lies the only difficulty. The method usually adopted 
by attorneys and sometimes also by judges, is by enquiring into the 
number of drinks taken. This, of course, can furnish no criterion 
whatever, us instances have been known of men who could drink until 
the stomach would retain no more, and yet not be intoxicated, whilst a 
single dram may make others mad. The only safe rule is to take some 
well estublished division, such as that of Hotfbauer, which we have fol- 
lowed above, and to permit no case which does not cleary full within the 
second or third stages of drunkenness to receive extenuation, on the 
ground of incapacity to commit a crime of which an intent to take life 
. the Soa ere and distinguished characteristic. — [Pittsburg Legal 

ourndat, 
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Correspondence. 
THE VACANCY IN THE SUPREME COURT—HON. SAMUEL L. SAWYER. 
[Yo the Editors of the Cenreat Law Journat.] 


A petition has been in circulation among the members of the bar of 
St. Louis and other portions of the state, asking Governor Hardin to 
appoint the above named distinguished jurist to succeed Judge Vories 
who recently resigned. Should the request of the petitioners be granted 
by the governor, our supreme bench will be greatly strengthed by the 
appointment. Few men possess, in the same degree, as Judge Sawyer, 
the rare qualities that go to make up the ideal jurist. 

A man of natural gifts far above mediocrity, he has by vigorous study 
and extensive practice fully developed his natural faculties, and become 
one of the most thorough lawyers in the state. Urbane, dignified and 
courteous in demeanor, he uniformly receives that personal respect 
from members of the bar, which is so essential to the decent and orderly 
conduct of judicial investigations. When on the circuit bench he was 
universally acknowledged to be one of the most zealous and diligent 
nisi prius judges in the state. Above all, he is without doubt, thoroughly 
honest and impartial. His past record is without a blot in this respect. 
He is neither a politician nor a place hunter, and if he is appointed to 
fill the present vacancy upon the supreme bench, it will not be at his 
request or solicitation, but the bar can feel assured that he will devote 
to the duties of the position, all.the talents and energies of a vigorous 
constitution, a clear head and an honest heart. W. P. W. 

Sr. Louis, Oct. 11, 1876. 


Book Notices. 


SEVENTY-SEVENTH ILLINoIs Reports. Reports of Cases at Law and 
in Chancery argued and determined in the Supreme Court of Illinois. 
By Norman L. Freeman, Reporter. Volume LXXVIL. Printed for 
the reporter. Springfield, 1876. 

This volume contains the remaining cases, submitted at the January 
term, 1875, not included in the former volume, and a portion of the 
cases submitted at the June term of the same year. One hundred and 
thirty cases are reported in this volume; it contains six hundred and 
fifty-two pages, exclusive of an exhaustive index, a tuble of cases re- 

orted, and a table of unreported cases decided at the January term. 

he book is well arranged, well printed and well bound ; the syllabi well 
written, with short catch-words at the heads. In a former number 

— . 471) we published an abstract of leading cases in this volume, 

rom the advance sheets furnished to us by the reporter. 


Notes of Recent Decisions. 
Property in Ship follows Keel.— Coursin’s Appeal. Supreme 
Court of Penn. 79 Penn. St. Rep. If one repairs his vessel with an- 
other’s materials, the property in the vessel is in the former ; if he builds 
the vessel from the keel with another’s materials, the whole belongs to 
the owner of the materials. The property in a vessel follows the keel. 


Constitutional Law—Tazxation on National Banks.—Gorgus’ 
Appeal. Supreme Court of Penn. 79 Penn. St. Rep. The provision 
of the act of Congress of February 10, 1868, that taxation on national 
bank stock shall not be at a greater rate than is assessed upon. other 
money capital in the states, relates only to the rate, and does not pro- 
hibit the states from exempting any subjects from taxation. Per Gra- 
ham, P. J. ; adopted by the supreme court. : 


Promissory Note—Negligent Signing.—Kellogg v. Curtis. Su- 

reme Court of Maine. 3 Am. L.T. R. Opinion by Peters, J. 1. 

he defendant, having voluntarily signed as maker a negotiable prom- 
issory note, supposing he was binding himself to some other contract, and 
relying on the representations of the payee as to the contents of the 
paper, without examining it sufficiently to ascertain the fact for himself, 
1s estopped by his own negligence from setting up the invalidity of the 
note against a bona fide holder thereof. 2. Where there are no exigen- 
cies to be weighed, whether the admitted facts constitute negligence or 
not, is a question of law and not of fact. 


Appointment of Receiver—Dismissal of Action—Partner- 
ship.— Anderson v. Powell. Supreme Court of Lowa. 10 West. Jurist, 
532. Opinion by Rothrock, J. 1. In an action for the settlement of a 
partnership and the equitable division of the proceeds of partnership 
property, and for the 4 ne of a receiver to take charge of part- 
nership property, the plaintiff can dismiss his action, and commence 
again, without prejudice, in everything essential to a full and fair adju- 
dication of his rights. 2. Where a partnership is formed for carrying 
on a gambling house, but a portign of its stock of goods is cigars, lager 
beer, etc., whatever part of the business is legitimate, such of the fur- 
niture and fixtures as are appropriate to that branch of the business, and 
such of the stock as is not contraband, are the proper subjects of ac- 
count, and under the control ef the court. 


Negotiable Instruments — Bona Fide Holder.— Stockdale v. 
Keyes. Supreme Court of Penn. 79 Penn. St. Rep. 1. Keyes, an oil 
dealing firm, made an attorney in fact to make and endorse notes in con- 
ducting its business. Dilworth, who was factor for the firm, drew a note 
for his own acecOémmodation to the order of the firm, which, without the 
knowledge of either of the firm, was endorsed in the firm name by the 
attorney, and discounted by an unincorporated banking association in 
which Dilworth was a stockholder, and which had discounted business 





pee of the firm for him. He/d, that Dilworth being a partner in the 
ank, it was not a bona fide holder of the note, protected against Dil- 
worth’s improper use of it. 2. Keyes had given Dilworth two notes in 

ayment of indebtedness to him, which were discounted by the same 

ank, and matured about the time the accommodation note was given, 
The money was paid to Dilworth to take up these notes; he did not so 
use the money, but appropriated the accommodation note to their re- 
newal. Held, that the bank was visited with his knowledge and with his 
fraudulent use of the last note. 


Bailment—Duties of Bailor and Bailee.—First Nat. Bk. of Car- 
lisle v. Graham. Supreme Court of Penn. 79 Penn. St. Rep. 1. Where 
a bailment is for the sole benefit of the bailor, the bailee is answerable 
only for gross neglect; when solely for the benefit of the bailee, he is 
responsible for slight neglect ; when reciprocally beneficial, to both, the 
bailee is responsible for ordinary neglect. 2. A bailee keeping the prop- 
erty of the bailor with the ordinary care with which he keeps his own, 
does not fulfi] his duty if the contract requires strict diligence and. ex- 
traordinary care. 3. Where the benefits are reciprocal, the bailee is 
liable for neglect of ordinary care, although he has been careless and 
reckless in the management of his own goods as well as those of the 
bailor. 4. That the bailee has dwelt with his own goods and the bailor’s 
in the same way, is evidence in adjusting the standard of duty and de- 
ciding the question of performance, aud as a test of the bailee’s good 
faith. It would raise a presumption of adequate diligence. 5. The 
measure of the bailee’s responsibility is to be detérmined in each case 
by a comparison with the conduct of classes of men, not of individuals. 
6. The mere voluntary act of the cashier of a bank in receiving secur- 
ities for safe-keeping, will not render the bank liable for their loss ; but 
if the deposit be known to the directors and acquiesced in, the bank will 
be held liable. 


Construction of Contingent Devise—Heir Disinherited Only 
by Express Terms.—Rupp v. Eberly. Supreme Court of Penn. 79 
Penn. St. Rep. A testator devised to Mary, the daughter of his daughter 
Elizabeth, a lot of ten acres; and further devised: ‘‘It is my will that 
in case my said daughter Elizabeth should happen to have more lawful 
issue, then it is my will that the whole of my real estate shall be equally 
divided amoug my grandchildren of my said daughter Elizabeth and 
their heirs forever. Provided, that in case of more issue, 1 direct that 
all my real estate be valued, and my said granddaughter Mary, shall 
hold and possess said ten acres as part of her legacy.” Elizabeth died 
without other issue. Held, that this was an executory devise to his 
grandchildren, on the contingency of there being others, and there be- 
ing none, he died intestate as to all his real estate but the ten acres. 2. 
Devises limited in clear and «xpress terms of contingency do not take 
effect unless the events npon which they are made to depend happen. 
An heir can be disinherited only by express devise, or by necessary im- 
plication of such strong probability that an intention to the contrary can 
not be supposed. 3. General words of the testator’s wish to dispose .of 
all his estate, although to be carried to the devising clauses to illustrate 
his intentior, will not of themselves create a fee, nor carry an estate 
clearly omitted. 


Nuisance—Subterranean Waters Impeded by Mining—Lia- 
bility of One Mining for Water so Introduced from Surface 
into Another Mine—Custom—Removing Ribs of Mine.— Homer 
v. Watson. Supreme Court of Penn. 79 Penn. St. Rep. Opinion by 
Stowe, J. 1. The owner of a mine hasa right to mine his coal in the 
ordinary way, whilst he does no injury to an adjoining mine, except that 
which arises necessarily from the removal of the coal. 2. Such owner 
would not be liakle for the collection and flow, by such mining, of sub- 
terranean water upon lower mines. 3. The upper owner would be liable 
for such mining, whether in the ordinary way or not, as would introduce 
foreign water from the surface by reason of the roof falling in, which 
water would not have flowed in if the roof had remained undisturbed 
and compact after coal was removed. 4. Horner, in excavating his coal, 
removed the ribs—composed of coal—which supported the roof of the 
mine, causing the surface to sink and crack, so that water from the sur- 
face flowed into his mine, and thence into the mine of Watson. Held, 
that he was liable to Watson for any injury done by such flow of water, 
although resulting from the approved, established and customary prac- 
tice of mining in-that region, and without negligence. 5. In this state, a 
custom that in mining the owner may remove the ribs and allow the 
= to sink is not reasonable, nor of sufficient continuance to be 
good. “ 


Running Railroad Trains in Cities—Negligence— Children 
Trespassing. —Penn. R. R. v. Lewis. Supreme Court of Penn. 79 
Penn. St. Rep. 1. A child about nine years of age was sent by his 
mother, who resided in Harrisburgh, near defendants’ railroad, on an 
errand across the road; whilst on the track he was killed by an engine 
going westward; there were iron works and houses for the hands on the 
opposite side of the road at that point, which was in,the outskirts of 
the city ; and the hands of the works and other persons were frequently 
crossing the track about the place. East of where the boy was struc 
was a curve, which prevented the engineer from seeing him until within 
too short a distance to stop the train after he was seen. Tiere was no 
ordinance of the city limiting the rate of running trains at that point. 
There was evidence that the train was running at a high rate of speed. 
Held, that whether the train was running at a rate of speed which was 
safe and prudent under the circumstances, was for the jury. It is not 
common prudence or ordinary care for trains to enter the outskirts of a 
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city at a dangerous rate of speed, although the people have no right to 
go on the railroad track. 2. Although aime on a railroad track are 
trespassers, regard must be had to the habits, character, condition and 
circumstances of a people living in a city and immediately on the line 
of a railroad. 3. The commonwealth, by its police power, may regu- 
late positive rights when for the safety, protection and welfare of the 

eople ; and the speed of trains through towns and cities may be regu- 
ated by ordinance. 4. When it is determined by the jury, on the facts 
submitted to them, that the rate of speed of atrain is incompatible with 
public safety under the circumstances of the place, the rights of 1com- 
pany, even on its own track, are qualified by the law of the publie good. 
5. The court charged: “If the boy (being on the track) had sufficient 
judgment and discretion to know his danger, and did not exercise the 


ordinary care that one of his age and maturity should, he was guilty of 


such negligence as would prevent him from recovering,” etc. Held, not 
to be error. 


Insurance--Premium Note--Assessment.—Furmers’ Mut. Ins. Co. 
v. Chase. Supreme Court of New Hampshire. 5 Ins. Law Journal, 689. 
Opinion by Rand, J. 1. The act of incorporation of the plaintiff com- 

any provided ‘that the directors shall, after receiving notice of any 
teas or damage by fire sustained by any member, and ascertaining the 


same, or after the rendition of any judgment against said company for | 


such loss or damage, settle and determine the sum to be paid by the sev- 
eral members thereof, as their respective proportions of such loss ; 
* * * and the sum to be paid by each member shall always be in 
proportion to the original amount. of his deposit note or notes,” ete. 
Held, that an assessment calling for the exercise of discretion on the 
part of the directors could only be made by them. 2. Where the power 
to be executed necessarily involves the exercise of judgment and ase 
tion, it can not be delegated. 3. At a meeting of a board of directors 
of the plaintiff company, the following vote was passed: ‘* Whereas, 
the directors of the F. 
debts, losses and expenses of said company, and added the amount au- 
thorized by law thereto, and thereby made all the assessments that they 
are authorized to make, and considering it for the best interests of the 
company, and expedition in making collections; therefore, resolved, 
that the treasurer be authorized to give up the premium notes of any 
person on demand, when said person bas paid all assessments and dues 
to the company.” Held, that the vote was not a ratification of an as- 


sessment made by persons other than the directors. 4. An assessment | 


made to supply a deficiency arising from uncollected assessments not 
made during the existence of the defendant’s policy is invalid as to 
him. 


Notes of Recent English Decisions. 


Negligence—Steamer Running in Roadstead—The Glanni- 
banta. Court of Appeal. L. R. P. D. 283. A steamer with sails up, 
running through a roadstead, ought even by day-time and in fine 
weather to have a man on the lookout besides the captain on the bridge. 


Deaf Mute—Incapacity to Understand Proceedings on 
Trial.—Queen v. Berry. High Court Q. B. Diy. L. R. Q. B. D. 447. 
A deaf mute, being tried for felony, was found guilty, but the jury 


found also that he could not be convicted, but must be detained as a | 


non-sane person during the Queen’s pleasure. 


Collisfon—Ship Astern—Speed and Light.— The City of Brook- 
lyn. Court of Appeal. L. R. P. D. 276, In a case of collision a steamer 
will be held not justified in running at full speed on a dark night, and 
not far from a coast where other vessels are likely to be. vessel un- 
less there be apparent danger, is not guilty of negligence in not show- 
ing a light to a vessel. following her. 


Alteration in Will—Papers Pinned Together—Place of Sig- 
nature of Attesting Witnesses.—Jn the goods of Braddock. High 
Court, 24 W. R. 1017. The testatrix duly executed a holograph will. 
Four years afterwards she signed her name to a paper directing certain 
additional legacies to be given. This paper was annexed to the original 
will by a pin and her signature was attested by two witnesses who placed 
their own signatures on the back of the will. Held. that the second 
document was duly executed and attested, and granted probate of the 
will as altered. 


Injunction—Artificial Work—Noise—Temporary Nuisance— 
Parties.— Broder v. Saillard. High Court, Chy. Div. 24 W. R. 1011. 
The lessee of premises on which there is an artificial work, such as a 


, mound of made earth, is responsible for any nuisance caused thereby. 


And it is no defence that the artificial work was placed on the premises 
by his predecessors 1n title and not by him. Where the owners of a 
house were not the occupiers, and sought to restrain a nuisance which 
was of a temporary character and might cease at any moment, He/d, 
that an objection as to parties was property taken. 


Salvage—Inequitable Agreement—Award for Life Salvage 
The Medina. High Court. L. R. P. D. 272. An English steamship, 


bound from Sumatra to Jedda, having on board as passengers 550 pil- 
grims, was wrecked in the Red Sea. The pilgrims took refuge on a rock 
where, if bad weather had set in, they would have been exposed to im- 
minent danger. In answer to signals of distress, a steamship belonging 
to the plaintiff ’s came up, and her master refused to rescue the pilgrims 
for a less sum than £4,000, which was the amount of the passage money 
to be paid to the owners of the wrecked vessel for carrying the pilgrims 


M. F. I. Co. have made assessments to cover all } 





from Sumatra to Jedda. Ultimately the master of the wrecked vessel 
signed an agreement to pay £4,000 to the master of the plaintiff’s vessel 
to take the pilgrims to Jedda, and the pilgrims were taken in the plaint- 
iff’s vessel in safety. In an action to enforce the agreement, held, that 
the agreement must be set aside as inequitable, and the court awarded 
£1,800 as salvage remuneration. 


Interpretation—Word—Family.—Pigg v. Clurke. High Court, 
Chy. Div. 24 W. R. 1015. On a bequest for the benefit of the testator’s 
wife for life, and after her decease to be equally divided amongst all his 
family then living when they should attain twenty-one, there having 
been in existence at the date of the will children and grandchildren, 
and at the period of distribution, children and grandchildren whose 
parents were dead, and other blood-relations, and widows of deceased 
children of the testator, Held, that the word “ family ”’ included children 
only. The legal meaning of *‘ family,” in the absence of controlling 
context, is “children.” Williams v. Williams, 1 Sim. N. 8. 358, ex- 
plained. 


Bequest of Furniture, etc., in Mansion as Heirlooms—Fur- 
|niture Removed from House and Stored Away—Furniture 
| Purchased for House but not yet placed there.—Ruawlinson v. 
| Rawlinson. High Court Chy. Div. 24 W. R. 946. Testator bequeath- 
ed the furniture, ete., which should be in D. Hall at his death as to be 
held as heirlooms by the person entitled to D. Hall. At the testator’s 
death part of the original furniture of D. Hall had been removed and 
| stored away along with new furniture and furniture from another house 
| intended for, but never placed in, D. Hall. He/d, that all such furniture 
| passed along with the furniture actually in the D, Hall. 





Master and Servant—Injury to Servant from Bite of Dog— 
Negligence.— Warfie ld wv. Baddeley. Court of Appeal, 34 L. T. Rep. 
696. The plaintiff was employed by the defendant as a dressmaker. It 
was no part of her duty to go down into the kitchen, but on one oc- 
casion she went there, at the request of defendant, to fetch something 
up. As she was leaving the kitchen a savage dog, which was generally 
tied up, rushed from under the table and bit her leg. Plaintiff was 
aware that a dog of this kind was kept on the premises. The county 
court judge at the trial non-suited the plaintiff, on the ground that as the 
plaintiff was a servant, and knew the disposition of the deg, no action was 
tainable. Held, that the nonsuit was wrong, inasmuch as the risk was 
not incidental to the service, and that there was evidence to go to the 
jury of the liability of the defendant for the injury sustained by the 
plaintiff. 


Registration—Priority—Neglect to Enquire for Title Deeds 
—Constructive Notice—JLee v. Clutton. Court of Appeal, 24 W. R. 
944. The plaintiffs, who were solicitors, obtained from their client, a 
builder, an equitable charge on lands in Middlesex, which they failed 
to register, the title deeds remaining in “their possession. The client 
then sold the lands to the defendant, also a solicitor, who had no actual 
notice of the plaintiffs’ charge, and who duly registered his conveyance. 
The plaintiffs claimed priority, on the ground that the defendant, being 
aware that the title deeds were in their possession, and that it was the 
invariable practice of the builder, whose solicitor the defendant had 
formerly been, to obtain advances on the security of his title deeds, 
designedly abstained from making enquiries in order to obtain priority 
over the plaintiffs’ charge. Held (affirming the decision of the master 
of the rolls), that the plaintiffs’ charge must be postponed to that of the 
defendant. 


Banker — Stolen: Draft —Conversion— Money Received — 
Rights of Owner of Draft—Negligence—Estoppel.—Arno/d et 
al. v. Cheque Bank. Hish Court, 34 L. T. Rep. 729. Plaintiffs in New 
York enciosed in a lefter a draft directed to W. in England. The draft 
was stolen out of the letter by a clerk in qywnel office, and was after- 
wards presented at defendants’ bank with a forged endorsement of W. 
Defendants cashed the draft at the bank on which it was drawn, and 
placed the proceeds to the credit at defendants’ bank of the person who 
presented the draft. Plaintiffs sued for the proceeds as money received 
to their use. At the trial, evidence was tendered of a custom to send 
a separate letter of advice when drafts are forwarded from New York, 
and was rejected. Held, discharging a rule for a new trial, that there 
was 2 conversion of the drafts by the defendants, that the money was 
received to plaintiffs’ use, that there was no evidence of negligence to 
estop plaintiffs from setting ap their title to the draft as against defend- 
ants. and that the evidence rejected was inadimissible. 

Will—Gift to class at Twenty-one dr Marriage with Con- 
sent of Parents—Condition Precedent—Performance Cy-pres. 
—Dawson v. Massey. Court of Appeal, 24 W. R. 993. Where 
there is a gift in » will with the condition precedent that the donee 
shall marry with the consent of certain persons named by the test- 
ator, the death of one of the persons whose consent is required does 
not destroy the gift, but the consent of the survivors or survivor is 
sufficient. " Knight v. Cameron. 14 Ves. 389, and Collett v. Collett, 
14 W. R. 446, 35 Beav. 312, distinguished, A testator bequeathed 
his residuary personal estate and all his real estate to trustee upon trust 
to pay the income to M. for life, and after M.’s death to divide the trust 
property equally amongst the daughters of his sister S., on their attain- 
ing twenty-one, ‘or marrying with the consent of their parents.” There 
was no gift over. At M.’s‘death S. was living, and there weré two 
daughters of S., both of whom were infants and unmarried. Their 
father had died in the testator’s lifetime. One of the daughters, while 








still an infant, married with the consent of her mother and of her guar- 
dians appointed by the court. .He/d (reversing the decision of Jessel, 
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M. R.), that the will must, under the circumstances, be read as if the 
consent required had been ‘“‘the consént of the parents or purent, if 
any ;”’ and, therefore, that the daughter who had married was entitled 
to call for the immediate payment of one moiety of the trust property to 
the trustees of her marriage settlement. 


Testamentary Instrument—Duplicate or Distinct—Evidence 
—Intention.— Hubbard v. Alexander. ‘High Court, Chy. Div. 24 
W. BR. 1059. Where the question is whether a testamentary instrument 
is a duplicate or distinct instrument, evidence of the testator’s state- 
ments on the subject is admissible. 


Settlement—Power of Sale and Exchange — Partition.— Re 
Frith’s’ Contract. High Court, Chy. Div. 24 W.R. 1061. A settle- 
ment by which an undivided moiety in freehold hereditaments was 
vested in trustees, contained a power to sell, dispose of, and ¢onvey the 

remises or any part thereof, by way of absolute sale for such a price 
in money, or by way of exchange for such equivalent or recompense in 
lands and hereditaments, as to them should deem reasonable, and for 
that purpose to revoke any of the uses and trusts of the settlement. 
Held, that the power was well executed by «a conveyance by the trustees 
of their undivided moiety in-part of the premises to the owners of the 
other moiety, in consideration of the conveyance to the trustees by the 
owners of such other moiety of their moiety in the remaining part. 
The ordinary power of sale and exchange authorizes a partition at all 
events of hereditaments held by a tenancy in common and in undivided 
moieties; and, semble, this would be so, although the hereditaments 
were held in more than two undivided shares. Dictum in Shepherd’s 
Touchstone, p. 292, that a partition must precede an exchange between 
joint tenants and tenants in common, disapproved. 


Fire Insurance—Ship in Docks—Leave to go to a Dry Dock 
—Loss while Moored in River—Usual Course of Proceeding. 
—Pearson v. Com. Un. Ass. Co. House of Lords, 24 W. R. 949. A 
steamship was insured against loss from fire for three months. The ves- 
was described in the policy as lying in the Victoria Docks, and leave 
was thereby given to go into a dry dock. The lower halves of the pad- 
die wheels were removed, and she was towed to the nearest dry dock in 
the river Thames. After the repairs had been effected, the ship was 
moored in the river for the purpose of replacing the lower halves of the 
paddle wheels, and after remaining at the moorings for ten days she 
was destroyed by fire, the policy being still in operation. It is usual to re- 
move the lower halves of the paddle wheels before taking a steamer 
into dry dock, and her detention in the river for the purpose of replac- 
ing them was not for an unreasonable time. Hed, (affirming the judg- 
ment of the Court of Exchequer, 22 W. R. 100, L. R. 8 C. P. 548,) that, 
although the policy covered the transit to and from the dry dock, the 
mooring of the vessel in the river was for a collateral purpose, and the 
insurers were not liable for the loss. 








Legal News and Notes. 


—Tue October term of the Supreme Court of Missouri will com- 
mence on Tuesday next, the 17th inst. The docket contains 879 cases 
in all. Of this number 464 are old or continued cases from past terms, 
and 415 are new or cases returnable to the October term. The setting 
of the old cases begins with the first day of the term and ends on the 
9th day of December. The new cases are docketed, beginning with 
December 9th and ending with January 25th, 1877. The St. Louis cases 
(new) begin on December 9:h and end on the 13th. The state cases of 
Steptoe, Morgan and Kring from St. Louis, are set for Tuesday, Decem- 
ber 12. The St. Louis cases (old) are set for the 22d, 28th and 29th days 
of November. 


—How Op a Mipp_e-AGEp Woman Is.—In a recent case before 
the English Court of Chancery, the plaintiff asked to be relieved from 
a bond which he had given, on account of his incapacity, he being ninet 
years of age. The court having learned the great age of the plaintiff, 
expressed a desire to learn the age of the defendant—Miss Miller, a 
maiden lady, when the following proceedings took place: Glasse, Q. C., 
for Miss Miller, said she was in court, and would, no doubt, herself give 
the answer to that question. The vice-chancellor.—‘ Miss Miller, you 
are, I believe, the defendant in this case, what is your age?” The de- 
fendant.— Middle-age, if it please your lordship.” [Laughter.] The 
vice-chancellor.—‘‘I mean how old are you?’? The detendant.—*Fifty, 
if your lordship pleases.” 


—Tue following is the full text of the act passed at the last session of 
Congress, giving to notaries public of the states, the powers of United 
States Commissioners in certain cases : 

“ Be it enacted by the Senate and House of resentatives of the 
United States of America in Congress Assembled, Theat notaries public 
of the several states, territories and the District of Columbia, be, and 
they are hereby authorized to take depositions, and do all other acts in 
relation to taking testimony to be used in the courts of the United 
States, take acknowledgments and affidavits, in the same manner and 

-with the same effect as commissioners of the United States Circuit 
Court, may now do. Approved August 15, 1876.” 


—Mecuanic’s Liens.—The Supreme Court of Iowa has just decided 
a highly important railroad case, which involves the question as to the 
— of a mechanics’ lien over the first bond mortgages, when the 
atter are given prior to the filing of all the mechanics’ liens. The deci- 
sion, which reverses the decision of the lower court and also of the su- 
preme court itself in October, 1875, is in favor of the mechanics’ liens 





claims, holding that they take precedence over all liens whatever. The 
amount involved is not less than a million dollars, and the case has been 
before the courts for years. The companies directly interested are the 
Burlington, Cedar Rapids & Minnesota ; the Davenport & St. Paul ; the 
Chicago, Clinton and Dubuque; the Chicago, Dubuque & Minnesota, 
and the Burlington & Southwestern, all of which owe large sums to 
contractors, who hold mechanics’ liens. The decision will bear hard 
upon the bondholders of these companies, already heavily loaded, but 
it will give the contractors who built the roads their long deferred dues. 


—ImportTaNtT ReveNvE Decis1on.—Judge Shipman, of the United 
States Court, has filed a decision in the suit of the United States against 
John Halloran and others, which may be of interest to distillers. This 
was a suit in which the government sought to collect tax upon the 
difference between the producing capacity of a distillery and the 
amount of spirits actually distilled, upon which tax had been already 
regularly assessed and collected. The-government brought the suit 
upon Halloran’s bonds. The surety set up in defence the assessment 
and previous collection of tax upon-a true return of spirits actually 
produced, and that no lawfulassessment has been made. Judge Ship- 
man holds that the section relied upon by the government makes 
capacity and not actual production the basis of taxation, and he holds 
that as the statute designates its rate of tax, an assessment is not neces- 
sary to entitle the government to recover it in an action upon distillers’ 
bond; also, that in such an action, where an assessment is not relied 
upon, an erroneous assessment which did not include the amount act- 
ually due as prescribed by the statute, is not conclusive against the gov- 
ernment. 


OxsirER Dicra.—Dundreary says, ‘‘They’ve T-t-t-tweed the old fel- 
lah at last.”,——An Irish judge said to a culprit he had just sentenced to 
be hanged, ‘‘I hope this will be a warning to you in the future.” A 
lawyer was recently committed for making a motion in court. The mo- 
tion consisted in throwing an ink bottle. ——Speaking of a lawyer who 
had recently died, a professional said, ‘“‘He left very few effects.” 
“That is not remarkable,” said another, “he had very few causes.””—— 
“Prisoner at the bar,” said a pompous judge, who had just pronounced 
sentence of death, “ you will soon appear before another, and perhaps a 
better judge.” In one of the western counties of Texas, not long 
since, A man was tried and found guilty of stealing a pig. In writing 
out the verdict, the foreman wrote, ‘‘ Wee fine the prisner knot gilty.” 
One of the jury, who had seen the inside of a school-house, wanted some 
slight change made in the spelling of the verdict, but the foreman whis- 
pered, ‘I know that spelling is sorter shaky, ap aay have to pander to 
the sheriff and the judge and the district clerk, for that’s the way they 
all spell. If I was to spell a verdict right, and they were to find it out, 
the whole jury would be indicted next term of the court, and we would 
not even get our jury fee for this day’s work. You see they have got 
the drop on us. Let us not exasperate them as long as they are in 
power.—[Albany Law Journal. 








—LeGat Epvucation In France.—In France, before professional ed- 
ucation can be entered on, the student must obtain the university degree 
of bachelier en lettres ; and for this, preparation extending over several 
years is required. Legal education is under the control of the minister 
of public instruction. The students, not in actual residence within the 
walls of a college, attend the lectures given by the various public pro- 
fessors. Of these there are no less than 98, distributed among the 11 
seats of faculties of law. Each of these Faculties de Droit has its own 
board of professors ; the great chairs being those of Roman Law, Civil 
Procedure, Commercial Law, Administrative Law and the Code Napo- 
leon. The way in which any town becomes possessed of a faculty is 
this: The town undertakes to pay the expenses of the professoriate to 
the state, in return for which the state grants to it ‘the character of a 
national institution, the guarantee of publicly oes teachers, and 
the privilege of conferring degrees.” Such is the provision for direct 
instruction in law. Before a person is admitted to practice as a barris- 
ter, or advoeat, he must have taken the degree of licentiate of law; and 
to entitle him to this, he must show that he is a bachelor of letters, that 
he has attended recognized law lectures for a period of two years, and 
that he has passed two examinations. The first of these is in the Insti- 
tutes of Justinian ; the second in the Code Napoleon, Penal Code, and 
Code of Civil Procedure and Criminal Instruction. The lectures of 
another year must be attended, and two more examinations passed ; 
these in the Institutes of Justinian again, and in the Codes of Commerce 
and Administrative Law. The completion of each year confers upon 
the student a new degree of designation—Capaz, Bachelier en Droit, 
Licencie. Having successfully faced all these ordeals, in which, on an 
average, about one-fifth fail, and having completed certain other exer- 
cises, the candidate may take his piace as a member of the bar. An- 
other year’s instruction is enjoined on those who aspire to the degree of 
Doctor of Laws; also on those who intend to become professors or 
assistant professors in a faculty. This year is devoted to the study of 
International Law, History of Law and the Digest of Justinian. To 
obtain a certificate to practice as a solicitor, or avoue, all that is required 
is attendance at one year’s lectures and examinations thereon; the sub- 

ects of which include the Code Napoleon, Civil and Criminal Procedure. 
he intimate connection between the Roman law and federal code fully 
accounts for the prominence given to the study of the Institutes of Jus- 
tinian. In the ordinary course it will be noticed that no further attention 
is paid to the philosophical study of law. With great advantage might 
the subjects contained in the extra year’s course be relegated to the first 
year.—[Law Magazine and Review. 
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